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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions do 
not include rules and regulations of general applicability which 
are required to be published in the Federal Register. 

The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal 
Welfare Act (7 U.S.C. 2131 et seq.), the Federal Meat Inspection 
Act (21 U.S.C. 601 et seq.), the Grain Standards Act (7 U.S.C. 71 
et seq.), the Horse Protection Act (15 U.S.C. 1821 et seq.), the 
Packers and Stockyards Act, 1921) 7 U.S.C. 181 et seq.), and 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Prior 
to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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These are proceedings under the Agricultural Marketing Act 
of 1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), and 
the Federal Meat Inspection Act, as amended (21 U.S.C. 601 et 
seq.) (FMIA), and regulations promulgated thereunder (7 CFR 
Part 50 and 9 CFR Part 335), to withdraw Federal meat inspec- 
tion services from the corporate respondent, Gold-Pak Meat Com- 
pany, Inc., and Federal meat grading and acceptance services from 
Gold-Pak Meat Company, Inc. and from the individual respondent, 
John M. Burbank. The proceedings were commenced by Notices 
of Intent to Withdraw Services issued by the Livestock Division, 
Agricultural Marketing Service (AMS), United States Depart- 
ment of Agriculture (USDA), and a complaint issued by the 
Animal and Plant Health Inspection Service (APHIS), USDA. 
The parties have agreed that these proceedings should be termi- 
nated by a specified Consent Order, and have filed a stipulation 
and motion as follows: 


1. Only for purposes of the Stipulation and the provisions of 
a Consent Order, the respondents have admitted all of the juris- 
dictional allegations set forth in the Notices and Complaints and 
waived: 


(a) Any further procedural steps; 


(b) Any requirement that the final decisions in these 
proceedings contain findings and conclusions with respect to all 
material issues of fact, law or discretion, as well as the reasons 
or bases therefor ; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or consent the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
ment purposes in these proceedings only and do not constitute an 
admission or denial by the respondents that they have violated 
any of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, Cold-Pak Meat Company, Inc. is a corpora- 
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tion which operates a meat packing establishment at Los Angeles, 
California, and is, and at all times material herein was, the recipi- 
ent of inspection service under Title I of the FMIA and of grading 
and acceptance services under the AMA of 1946. 


2. Respondent John M. Burbank was, at times material herein, 
a managerial employee of, and responsibly connected with, Gold- 
Pak Meat Company, Inc. 


8. Respondent John M. Burbank has been convicted of giving 
cash to and supplementing the salaries of USDA meat graders. 


4. Respondent Gold-Pak Meat Company, Inc., has been con- 
victed of felonies for giving cash to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition of these proceed- 
ings, such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Gold-Pak Meat Company, Inc., shall isolate 
John M. Burbank completely from all functions and aspects of its 
business that call for his direct contact or communication with 
personnel of USDA who are engaged in functions under the Fed- 
eral Meat Inspection Program or the Federal Meat Grading Pro- 
gram or the USDA acceptance services; and during said period 
Gold-Pak Meat Company, Inc., shall assure that, while in its em- 
ploy, John M. Burbank will not contact or communicate, with 
respect to any matter covered by this Order, with any USDA meat 
grading or meat inspection or acceptance service personnel: Pro- 
vided, however, That this paragraph 1 shall not prevent John M. 
Burbank from contacting or communicating with USDA inspec- 
tion personnel who are in area or higher supervisory positions or 
with USDA grading personnel who are in main station or higher 
supervisory positions. 


2. Within thirty (30) days from the effective date of this 
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Order, respondent, Gold-Pak Meat Company, Inc., shall submit to 
the Administrator of AMS and the Administrator of APHIS (Ad- 
ministrators) and institute an Affirmative Action Program de- 
signed to insure the integrity of USDA’s meat grading, meat 
inspection, and acceptance services. Pursuant to that Program, 
it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any 
individual who has been convicted of a crime involving USDA 
meat grading or acceptance or meat inspection services or bribing, 
or unlawfully giving to or accepting any gratuity from, any per- 
son acting on behalf of the United States Government, or other 
public official; and (ii) shall immediately dismiss any such indi- 
vidual hired after the effective date of this Order upon learning 
of the conviction: Provided, however, That this provision shall 
not prevent the respondent from hiring an individual who was 
convicted prior to the effective date of this Order and was em- 
ployed prior to the effective date of this Order by a respondent 
which has entered into a similar consent order with the USDA, if 
it notifies the Administrators of such hiring and places that indi- 
vidual under the restrictions set forth in paragraph 1 of this 
Order ; 


(b) Dismiss immediately any of its officers, employees, 
or agents who are hereafter found upon conviction (or upon affir- 
mation of conviction, if appealed), or upon final decision as to the 
facts in a formal adjudicatory proceeding before the Secretary 
(or upon affirmation of the Secretary’s decision as to the facts, 
if appealed), to have given to or accepted from any person acting 
on behalf of the United States Government, or other public offi- 
cial, a bribe or unlawful gratuity, in connection with any aspect 
of the operation of the business of Gold-Pak Meat Company, Inc., 
as a meat packer: Provided, however, That this subparagraph (b) 
shall not apply with respect to the factual situation involving 
meat graders which resulted in the indictments of the respondents 
before the United States District Court for the Central District of 
California filed on November 26, 1974; 


(c) Require each of its officers, employees, and agents to 
promptly report to a designated executive of the respondent, not 
subject to paragraph 1 of this Order, who shall report to the Ad- 
ministartors any evidence of bribery or unlawful gratuity whether 
given or received by an officer, employee, or agent of the respond- 
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ent or by any person acting on behalf of the United States Govern- 
ment or other public official; and 


(d) Maintain an ongoing information program with all 
of its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying 
with this Order, through oral meetings on a quarterly basis, Eng- 
lish and Spanish written handouts on a quarterly basis, and pos- 
ters placed conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years from the effective date of this Order, respondent Gold-Pak 
Meat Company, Inc. fails to comply with any provision of this 
Order (other than violations of subparagraphs (c) or (d) of 
paragraph 2 or subparagraph (b) of paragraph 6 of this Order 
which are not flagrant), or commits any violation which would 
be a basis for denial or withdrawal of grading and acceptance 
services as currently specified in 7 CFR Part 53.13(a) (1) (i), 
(ii), (iv), or (v), and respondent Gold-Pak Meat Company, Inc. 
knew, acquiesced in, or had opportunity to discover and prevent 
such failure to comply or offense. 


(b) Such failure to comply or commission of any such 
offense shall be deemed to have been established upon criminal 
conviction (or upon affirmation of conviction, if appealed), or 
upon opportunity for hearing and final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if ap- 
pealed). In such event, grading and acceptance services shall be 
withdrawn from respondent Gold-Pak Meat Company, Ince. for 
the full period of twelve (12) months, and such withdrawal shall 
become effective immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby 
withdrawn and denied with respect to each respondent: Provided, 
however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within 
ten (10) years following the effective date of this Order: 





FEDERAL MEAT INSPECTION ACT; 
INSPECTION AND GRADING 
Cite as 36 A.D. 729 





(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Gold-Pak Meat Com- 
pany, Inc., or any officer, employee, or agent of Gold-Pak Meat 
Company, Inc., has unlawfully given, paid, or offered, directly 
or indirectly, any money or other thing of value to any meat in- 
spector, meat grader, other person acting on behalf of the United 
States Government, or other public official, in connection with 
any aspect of the operation of his or its business as a meat 
packer ; or 


(b) it is determined upon final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if 
appealed), that respondent Gold-Pak Meat Company, Inc., or any 
officer, employee, or agent of Gold-Pak Meat Company, Inc., has 
unlawfully given, paid, or offered, directly or indirectly, any 
money or other thing of value to any meat inspector, meat grader, 
other person acting on behalf of the United States Government, or 


other public official, in connection with any aspect of the opera- 
tion of its business as a meat packer, or has failed to comply 
with paragraph 1 or subparagraphs (a) or (b) of paragraph 2 
or subparagraph (a) of paragraph 6 of this Order; and 

(c) respondent Gold-Pak Meat Company, Inc. knew, 
acquiesced in, or had opportunity to discover and prevent such 
failure to comply or offense. 


Upon such a final conviction or final determination as de- 
scribed in subparagraphs (a) or (b) and (c) of this paragraph, 
inspection service under Title I of the FMIA shall be withdrawn 
from and inspection indefinitely denied to respondent Gold-Pak 
Meat Company, Inc., and such withdrawal or denial of inspection 
shall become effective immediately without further procedure. 
Subparagraphs (a), (b) and (c) of this paragraph 4 do not apply 
with respect to the factual situation involving meat graders 
which resulted in the indictments of the respondents before the 
United States District Court for the Central District of California 
filed on November 26, 1974. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successors officials of 
the United States Government responsible for the administration 
of the programs involved; 
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(b) The provisions of this Order shall be applicable to 
Gold-Pak Meat Company, Inc., its officers, directors, partners, 
agents, subsidiaries, and any business entity which, directly or 
through any corporate or other device, succeeds to the business 
of Gold-Pak Meat Company, Inc., or is assigned that business: 
Provided, however, That this Order shall not be applicable to a 
successor or assign of Gold-Pak Meat Company, Inc., which does 
not have any officer or director or substantial investor who was, 
on or prior to the effective date of this Order, an officer, director 
or substantial investor with Gold-Pak Meat Company, Inc., and 
which does not employ any person who is subject to the provisions 
of paragraph 1 or subparagraphs (a) or (b) of paragraph 2 of 
this Order; and 


(c) (1) Only the provisions of paragraph 1 of this 
Order shall be applicable to respondent John M. Burbank so long 
as he remains with Gold-Pak Meat Company, Inc., as an officer, 
employee or agent and has no position with any other business 
entity engaged in activities requiring Federal meat inspection or 
meat grading or acceptance services; 


(2) If respondent John M. Burbank has formed, or 
during the effective period of this Order forms, directly or in- 
directly, another business entity engaging or to engage in activ- 
ities requiring Federal meat inspection or meat grading or accep- 
tance services; or is, or during the effective period of this Order 
becomes, an officer, director or substantial investor with another 
such business entity, all provisions of this Order applicable to 
Gold-Pak Meat Company, Inc., shall be applicable to that entity; 


(3) If respondent John M. Burbank is associated, 
or during the effective period of the Order becomes associated, in 
any capacity, other than as an officer, director, or substantial 
investor, with another business entity engaged in activities re- 
quiring Federal meat inspection or meat grading or acceptance 
services, the provisions of paragraph 1 of this Order shall con- 
tinue to be applicable to him. 


6. (a) Respondent Gold-Pak Meat Company, Inc., shall per- 
mit any employee of USDA authorized for the purpose to have 
access to its facilities and records sufficient to assure that it is in 
full compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
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this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Gold-Pak Meat Com- 
pany, Inc., shall file with the Administrators a written report 
detailing the manner and form in which it is complying with each 
of the provisions of this Order and setting forth any changes in 
its corporate identity which may affect compliance with this 
Order. 


7. If, during the effective period of this Order, any respond- 
ent is judicially required to take action which is inconsistent with 
any obligation imposed by the Order, such respondent shall be 
released from that obligation to the extent necessary to enable 
the respondent to comply with the judicial order: Provided, That 
respondent notifies the Administrators of AMS and APHIS imme- 
diately upon learning of the institution of any judicial proceeding 
which might result in any such order: and Provided, further, That 
such release from any particular provision of this Order shall not 
have any effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 


10. This Order is subject to the Addendum attached hereto 
and made a part hereof as if fully set forth herein. 


ADDENDUM 


Acceptance of the Order to which this Addendum is attached is 
expressly conditioned upon excepting the following named trus- 
tee and beneficiaries from being considered a “substantial inves- 
tor” under the provision of Paragraph 5(b) of such Order: 


1. Lazare F. Bernhard, Trustee Under a Trust Dated Decem- 
ber 10, 1975, for the Benefit of Barbara Gronsky. 


2. Lazare F. Bernhard, Trustee Under a Trust Dated Decem- 
ber 10, 1975, fo rthe Benefit of Barbara Gronsky. 


8. Lazare F. Bernhard, Trustee Under a Trust Dated Decem- 
ber 15, 1975, for the Benefit of David Gronsky. 
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(No. 17,768) 


In re HIGHLAND MEAT COMPANY, INC. and BERNARD FINEMAN. 
I&G Docket No. 32; In re HIGHLAND MEAT COMPANY, INC. 
FMIA Docket No. 7. Decided April 13, 1977. 


Consent order 


Respondents have consented to issuance of a specified order against them 
as set forth herein. 


Marshall Marcus and Harold J. Reuben, for complainants. 
Louis C. Hoyt, Los Angeles, CA, and William P. 
Tedards, Jr., Washington, D. C., for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


These are proceedings under the Agricultural Marketing Act of 
1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), and the 
Federal Meat Inspection Act, as amended (21 U.S.C. 601 et seq.) 
(FMIA), and regulations promulgated thereunder (7 CFR Part 
50 and 9 CFR Part 335), to withdraw Federal meat inspection 
services from the corporate respondent, Highland Meat Com- 
pany, Inc., and Federal meat grading and accceptance services 
from Highland Meat Company, Inc. and from the individual re- 
spondent, Bernard Fineman. The proceedings were commenced 
by Notices of Intent to Withdraw Services issued by the Livestock 
Division, Agricultural Marketing Service (AMS), United States 
Department of Agriculture (USDA), and a complaint issued by 
the Animal and Plant Health Inspection Service (APHIS), USDA. 
The parties have agreed that these proceedings should be ter- 
minated by a specified Consent Order, and have filed a stipulation 
and motion as follows: 


1. Only for purposes of the Stipulation and the provisions of 
a Consent Order, the respondents have admitted all of the juris- 
dictional allegations set forth in the Notices and Complaints and 
waived: 
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(a) Any further procedural steps; 


(b) Any requirement that the final decisions in these pro- 
ceedings contain findings and conclusions with respect to all mate- 
rial issues of fact, law or discretion, as well as the reasons or 
bases therefor ; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
ment purposes in these proceedings only and do not constitute an 
admission or denial by the respondents that they have violated any 
of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, Highland Meat Company, Inc., is a corpora- 
tion which operates a meat packing establishment at Los Angeles, 
California, and is, and at all times material herein was, the recipi- 
ent of inspection service under Title I of the FMIA and of grading 
and acceptance services under the AMA of 1946. 


2. Respondent Bernard Fineman was, at all times material 
herein, the President of, and responsibly connected with, respond- 
ent Highland Meat Company, Inc. 


3. Respondents have been convicted of felonies for giving cash 
to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition of these proceed- 
ings, such order will be issued. 
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ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Highland Meat Company, Inc., shall isolate 
Bernard Fineman completely from all functions and aspects of its 
business that call for his direct contact or communication with 
personnel of USDA who are engaged in functions under the Fed- 
eral Meat Inspection Program or the Federal Meat Grading Pro- 
gram or the USDA acceptance services; and during said period 
Highland Meat Company, Inc. shall assure that, while in its em- 
ploy, Bernard Fineman will not contact or communicate, with 
respect to any matter covered by this Order, with any USDA meat 
grading or meat inspection or acceptance service personnel: Pro- 
vided, however, That this paragraph 1 shall not prevent Bernard 
Fineman from contacting or communicating with USDA inspec- 
tion personnel who are in area or higher supervisory positions 
or with USDA grading personnel who are in main station or 
higher supervisory positions. 


2. Within thirty (30) days from the effective date of this 
Order, respondent Highland Meat Company, Inc. shall submit to 
the Administrator of AMS and the Administrator of APHIS (Ad- 
ministrators) and institute an Affirmative Action Program de- 
signed to insure the integrity of USDA’s meat grading, meat 
inspection, and acceptance services. Pursuant to that Program, 
it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any 
individual who has been convicted of a crime involving USDA 
meat grading or acceptance or meat inspection services or bribing, 
or unlawfully giving to or acccepting any gratuity from, any per- 
son acting on behalf of the United States Government, or other 
public official; and (ii) shall immediately dismiss any such indi- 
vidual hired after the effective date of this Order upon learning 
of the conviction: Provided, however, That this provision shall 
not prevent the respondent from hiring an individual who was 
convicted prior to the effective date of this Order and was em- 
ployed prior to the effective date of this Order by a respondent 
which has entered into a similar consent order with the USDA, 
if it notifies the Administrators of such hiring and places that 


individual under the restrictions set forth in paragraph 1 of this 
Order ; 
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(b) Dismiss immediately any of its officers, employees, 
or agents who are hereafter found upon conviction (or upon af- 
firmation of conviction, if appealed), or upon final decision as to 
the facts in a formal adjudicatory proceeding before the Secretary 
(or upon affirmation of the Secretary’s decision as to the facts, 
if appealed), to have given to or accepted from any person acting 
on behalf of the United States Government, or other public offi- 
cial, a bribe or unlawful gratuity, in connection with any aspect 
of the operation of the business of Highland Meat Company, Inc., 
as a meat packer: Provided, however, That this subparagraph 
(b) shall not apply with respect to the factual situation involving 
meat graders which resulted in the indictments of the respondents 
before the United States District Court for the Central District 
of California filed on March 18, 1974; 


(c) Require each of its officers, employees, and agents 
to promptly report to a designated executive of the respondent, not 
subject to paragraph 1 of this Order, who shall report to the Ad- 
ministrators any evidence of bribery or unlawful gratuity whether 
given or received by an officer, employee, or agent of the re- 
spondent or by any person acting on behalf of the United States 
Government or other public official ; and 

(d) Maintain an ongoing information program with all of 
its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 

3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years from the effective date of this Order, respondent High- 
land Meat Company, Inc. fails to comply with any provision of 
this Order (other than violations of subparagraphs (c) or (d) of 
paragraph 2 or subparagraph (b) of paragraph 6 of this Order 
which are not flagrant), or commits any violation which would 
be a basis for denial or withdrawal of grading and acceptance 
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services as currently specified in 7 CFR Part 53.13(a) (1) (i), 
(ii), (iv) or (v), and respondent Highland Meat Company, Inc. 
knew, acquiesced in, or had opportunity to discover and prevent 
such failure to comply or offense. 


(b) Such failure to comply or commission of any such 
offense shall be deemed to have been established upon criminal 
conviction (or upon affirmation of conviction, if appealed), or 
upon opportunity for hearing and final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if 
appealed). In such event, grading and acceptance services shall be 
withdrawn from the respondent Highland Meat Company, Inc. for 
the full period of twelve (12) months, and such withdrawal shall 
become effective immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby 
withdrawn and denied with respect to each respondent: Provided, 
however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Highland Meat Com- 
pany, Inc., or any officer, employee, or agent of Highland Meat 
Company, Inc., has unlawfully given, paid, or offered, directly or 
indirectly, any money or other thing of value to any meat inspec- 
tor, meat grader, other person acting on behalf of the United 
States Government, or other public official, in connection with 
any aspect of the operation of his or its business as a meat 
packer ; or 


(b) it is determined upon final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if 
appealed), respondent Highland Meat Company, Inc., or any of- 
ficer, employee, or agent of Highland Meat Company, Inc., has 
unlawfully given, paid, or offered, directly or indirectly, any 
money or other thing of value to any meat inspector, meat grader, 
other person acting on behalf of the United States Government, 
or other public official, in connection with any aspect of the opera- 
tion of its business as a meat packer, or has failed to comply with 
paragraph 1 or subparagraphs (a) or (b) of paragraph 2 or sub- 
paragraph (a) of paragraph 6 of this Order; and 
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(c) respondent Highland Meat Company, Inc. knew, 
acquiesced in, or had opportunity to discover and prevent such 
failure to comply or offense. 


Upon such a final conviction or final determination as described 
in subparagraphs (a) or (b) and (c) of this paragraph, inspec- 
tion service under Title I of the FMIA shall be withdrawn from 
and inspection indefinitely denied to respondent Highland Meat 
Company, Inc., and such withdrawal or denial of inspection shall 
become effective immediately without further procedure. Subpara- 
graphs (a), (b) and (c) of this paragraph 4 do not apply with 
respect to the factual situation involving meat graders which re- 
sulted in the indictments of the respondents before the United 
States District Court for the Central District of California filed 
on March 18, 1974. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of 
the United States Government responsible for the administration 
of the programs involved; 


(b) The provisions of this Order shall be applicable to 
Highland Meat Company, Inc., its officers, directors, partners, 
agents, subsidiaries, and any business entity which, directly or 
through any corporate or other device, succeeds to the business of 
Highland Meat Company, Inc., or is assigned that business: Pro- 
vided, however, That this Order shall not be applicable to a suc- 
cessor or assign of Highland Meat Company, Inc., which does not 
have any officer or director or substantial investor who was, on 
or prior to the effective date of this Order, an officer, director, 
or substantial investor with Highland Meat Company, Inc., and 
which does not employ any person who is subject to the provisions 
of paragraph 1 or subparagraphs (a) or (b) of paragraph 2 of 
this Order ; and 


(c) (1) Only the provisions of paragraph 1 of this Order 
shall be applicable to respondent Bernard Fineman so long as he 
remains with Highland Meat Company, Inc., as an officer, em- 
ployee or agent and has no position with any other business en- 
tity engaged in activities requiring Federal meat inspection | or 
meat grading or acceptance services ; 


(2) If respondent Bernard Fineman has formed, or 
during the effective period of this Order forms, directly. or in- 
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directly, another business entity engaging or to engage in acti- 
vities requiring Federal meat inspection or meat grading or ac- 
ceptance services; or is, or during the effective period of this 
Order becomes, an officer, director, substantial investor or em- 
ployee in a managerial or executive capacity with another such 
business entity, all provisions of this Order applicable to High- 
land Meat Company, Inc., shall be applicable to that entity ; 


(3) If respondent Bernard Fineman is associated, 
or during the effective period of the Order becomes associated, in 
any capacity, or other than as an officer, director, substantial in- 
vestor or employee in a mmanagerial or executive capacity, with 
vestor or employee in a managerial or executive capacity, with 
another business entity engaged in activities requiring Federal 
meat inspection or meat grading or acceptance services, the pro- 
visions of paragraph 1 of this Order shall continue to be appli- 
cable to such respondent or respondents. 


6. (a) Respondent Highland Meat Company, Inc., shall per- 
mit any employee of USDA authorized for the purpose to have 
access to its facilities and records sufficient to assure that it is 
in full compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Highland Meat Com- 
pany, Inc., shall file with the Administrators a written report de- 
tailing the manner and form in which it is complying with each 
of the provisions of this Order and setting forth any changes in 
its corporate identity which may affect compliance with this 
Order. 


7. If, during the effective period of this Order, any respond- 
ent is judicially required to take action which is inconsistent with 
any obligation imposed by the Order, such respondent shall be re- 
leased from that obligation to the extent necessary to enable the 
respondent to comply with the judicial order: Provided, That re- 
spondent notifies the Administrators of AMS and APHIS im- 
mediately upon learning of the institution of any judicial pro- 
ceeding which might result in any such order: and Provided, 
further, That such release from any particular provision of this 
Order shall not have any effect upon any other provision of the 
Order. 


8. This Order shall not be construed to prevent the institution 
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of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 


ADDENDUM TO ORDER 


1. Respondent Highland Meat Packing Co., Inc., (hereafter 
“Highland”’) has ceased operation as a meat packer. 


2. The parties hereby agree that, so long as Highland or its 
successor or assign is not operating as a meat packer, it will not 
be required to comply with any of the provisions of this order. 


3. The parties further agree that if, during the effective date 
of this Order, Highland should resume operations as a meat pack- 
er, Highland will be required to comply with all applicable provi- 
sions of the order for the remaining portion of the effective period 
of the order. 


(No. 17,769) 


In re KANSAS CITY MEAT Co., INC., ROBERT WALKER and OSCAR 
GOLDSTEIN. I&G Docket No. 41; In re KANSAS CITY MEAT Co., 
Inc. FMIA Docket No. 20. Decided April 28, 1977. 


Consent order 


Respondents have consented to issuance of a specified order against them 
as set forth herein. 


Marshall Marcus and Harold J. Reuben, for complainant. 
Laughlin E. Waters and Thomas K. Bourke, Los Angeles, CA, 
and William P. Tedards, Jr., Washington, D. C., for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 
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These are proceedings under the Agricultural Marketing Act of 

1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), and the 
Federal Meat Inspection Act, as amended (21 U.S.C. 601 et seq.) 
(FMIA), and regulations promulgated thereunder (7 CFR Part 
50 and 9 CFR Part 335), to withdraw Federal meat inspection 
services from the corporate respondent, Kansas City Meat Co., 
Inc., and Federal meat grading and acceptance services from Kan- 
sas City Meat Co., Inc. and from each of the individual respon- 
dents, Robert Walker and Oscar Goldstein. The proceedings were 
commenced by Notices of Intent to Withdraw Services issued by 
the Livestock Division, Agricultural Marketing Service (AMS), 
United States Department of Agriculture (USDA), and a com- 
plaint issued by the Animal and Plant Health Inspection Service 
(APHIS), USDA. The parties have agreed that these proceedings 
should be terminated by a specified Consent Order, and have 
filed a stipulation and motion as follows: 
1. Only for purposes of the Stipulation and the provisions of a 
Consent Order, the respondents have admitted all of the jurisdic- 
tional allegations set forth in the Notices and Complaints and 
waived: 


(a) Any further procedural steps; 


(b) Any requirement that the final decisions in these 
proceedings contain findings and conclusions with respect to all 
material issues of fact, law or discretion, as well as the reasons 
or bases therefor ; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
ment purposes in these proceedings only and do not constitute an 
admission or denial by the respondents that they have violated any 
of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, Kansas City Meat Co., Inc., is a corporation 
which operates a meat packing establishment at Los Angeles, Cali- 
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fornia, and at all times material herein was, the recipient of in- 
spection service under Title I of the FMIA and of grading and 
acceptance services under the AMA of 1946. 


2. Respondent Robert Walker was, at all times material here- 
in, a managerial employee of, and responsibly connected with, re- 
spondent Kansas City Meat Co., Inc. 


3. Respondent Oscar Goldstein was, at times material herein, 
a managerial employee of, and responsibly connected with, Kansas 
City Meat Co., Inc. 


4. Respondents have been convicted of felonies for giving cash 
to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition of these proceed- 
ings, such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Kansas City Meat Co., Inc., shall isolate 
Robert Walker and Oscar Goldstein completely from all functions 
and aspects of its business that call for their direct contact or 
communication with personnel of USDA who are engaged in func- 
tions under the Federal Meat Inspection Program or the Federal 
Meat Grading Program or the USDA acceptance services; and 
during said period Kansas City Meat Co., Inc., shall assure that, 
while in its employ, Robert Walker and Oscar Goldstein will not 
contact or communicate, with respect to any matter covered by 
this Order, with any USDA meat grading or meat inspection or 
acceptance service personnel: Provided, however, That this para- 
graph 1 shall not prevent Robert Walker and Oscar Goldstein from 
contacting or communicating with USDA inspection personnel 
who are in area or higher supervisory positions or with USDA 
grading personnel who are in main station or higher supervisory 
positions. 


+s @2@ 0 fF 


nt eee 


~~ aS ee 


— - oz 


KANSAS CITY MEAT CO. 747 
Cite as 36 A.D. 744 


2. Within thirty (30) days from the effective date of this 
Order, respondent, Kansas City Meat Co., Inc., shall submit to 
the Administrator of AMS and the Administrator of APHIS (Ad- 
ministrators) and institute an Affirmative Action Program de- 
signed to insure the integrity of USDA’s meat grading, meat 
inspection, and acceptance services. Pursuant to that Program, 
it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any 
individual who has been convicted of a crime involving USDA 
meat grading or acceptance or meat inspection services or bribing, 
or unlawfully giving to or accepting any gratuity from, any person 
acting on behalf of the United States Government, or other public 
official; and (ii) shall immediately dismiss any such individual 
hired after the effective date of this Order upon learning of the 
conviction: Provided, however, That this provision shall not pre- 
vent the respondent from hiring an individual who was convicted 
prior to the effective date of this Order and was employed prior 
to the effective date of this Order by a respondent which has en- 
tered into a similar consent order with the USDA, if it notifies 
the Administrators of such hiring and places that individual 
under the restrictions set forth in paragraph 1 of this Order: 


(b) Dismiss immediately any of its officers, employees, or 
agents who are hereafter found upon conviction (or upon affirma- 
tion of conviction, if appealed), or upon final decision as to the 
facts in a formal adjudicatory proceeding before the Secretary 
(or upon affirmation of the Secretary’s decision as to the facts, 
if appealed), to have given to or accepted from any person acting 
on behalf of the United States Government, or other public offi- 
cial, a bribe or unlawful gratuity, in connection with any aspect 
of the operation of the business of Kansas City Meat Co., Inc., 
as a meat packer: Provided, however, That this subparagraph (b) 
shall not apply with respect to the factual situation involving 
meat graders which resulted in the indictments of the respondents 
before the United States District Court for the Central District 
of California filed on November 26, 1974; 


(c) Require each of its officers, employees, and agents to 
promptly report to a designated executive of the respondent, not 
subject to paragraph 1 of this Order, who shall report to the Ad- 
ministrators any evidence of bribery or unlawful gratuity whether 
given or received by an officer, employee, or agent of the respond- 
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ent or by any person acting on behalf of the United States Govern- 
ment or other public official; and 


(d) Maintain an ongoing information program with all 
of its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years from the effective date of this Order, respondent Kansas 
City Meat Co., Inc. fails to comply with any provision of this 
Order (other than violations of subparagraphs (c) or (d) of 
paragraph 2 or subparagraph (b) of paragraph 6 of this Order 
which are not flagrant), or commits any violation which would be 
a basis for denial or withdrawal of grading and acceptance serv- 
ices as currently specified in 7 CFR Part 53.18(a) (1) (i), (ii), 
(iv) or (v), and respondent Kansas City Meat Co., Inc. knew, 
acquiesced in, or had opportunity to discover and prevent such 
failure to comply or offense. 


(b) Such failure to comply or commission of any such 
offense shall be deemed to have been established upon criminal 
conviction (or upon affirmation of conviction, if appealed), or 
upon opportunity for hearing and final decision as to the facts 
in a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if 
appealed). In such event, grading and acceptance services shall 
affirmation of the Secretary’s decision as to the facts, if ap-peal 
be withdrawn from respondent Kansas City Meat Co., Inc. for the 
full period of twelve (12) months, and such withdrawal shall 
become effective immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby 
withdrawn and denied with respect to each respondent: Provided, 
however, That such withdrawal and denial of inspection shall be 
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held in abeyance and shall not become effective unless, within ten 
(10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Kansas City Meat Co., 
Inc., or any officer, employee, or agent of Kansas City Meat Co., 
Inc., has unlawfully given, paid, or offered, directly or indirectly, 
any money or other thing of value to any meat inspector, meat 
grader, other person acting on behalf of the United States Gov- 
ernment, or other public official, in connection with any aspect 
of the operation of his or its business as a meat packer; or 


(b) it is determined upon final decision as to the facts 
in a formal adjudicatory proceeding before the Secretary (or 
upon affirmation of the Secretary’s decision as to the facts, 
if appealed), that respondent Kansas City Meat Co., Inc., or any 
officer, employee, or agent of Kansas City Meat Co., Inc., has un- 
lawfully given, paid, or offered, directly or indirectly, any money 
or other thing of value to any meat inspector, meat grader, other 
person acting on behalf of the United States Government, or other 
public official, in connection with any aspect of the operation of 
its business as a meat packer, or has failed to comply with para- 
graph 1 or subparagraphs (a) or (b) of paragraph 2 or subpara- 
graph (a) of paragraph 6 of this Order; and 


(c) respondent Kansas City Meat Co., Inc., knew, acqui- 
esced in, or had opportunity to discover and prevent such failure 
to comply or offense. 


Upon such a final conviction or final determination as described 
in subparagraphs (a) or (b) and (c) of this paragraph, inspec- 
tion service under Title I of the FMIA shall be withdrawn from 
and inspection indefinitely denied to respondent Kansas City Meat 
Co., Inc., and such withdrawal or denial of inspection shall be- 
come effective immediately without further procedure. Subpara- 
graphs (a), (b) and (c) of this paragraph 4 do not apply with 
respect to the factual situation involving meat graders which re- 
sulted im the indictments of the respondents before the United 
States District Court for the Central District of California filed 
on November 26, 1974. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of the 
United States Government responsible for the administration of 
the programs involved; 
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(b) The provisions of this Order shall be applicable to 
Kansas City Meat Co., Inc., its officers, directors, partners, agents, 
subsidiaries, and any business entity which, directly or through 
any corporate or other device, succeeds to the business of Kansas 
City Meat Co., Inc., or is assigned that business: Provided, how- 
ever, That this Order shall not be applicable to a successor or as- 
sign of Kansas City Meat Co., Inc., which does not have any offi- 
cer or director or substantial investor who was, on or prior to the 
effective date of this Order, an officer, director, or substantial in- 
vestor with Kansas City Meat Co., Inc., and which does not em- 
ploy any person who is subject to the provisions of paragraph 1 
or subparagraphs (a) or (b) of paragraph 2 of this Order; and 


(c) (1) Only the provisions of paragraph 1 of this 
Order shall be applicable to respondents Robert Walker and Oscar 
Goldstein so long as they remain with Kansas City Meat Co., Inc., 
as officers, employees or agents and have no position with any 
other business entity engaged in activities requiring Federal meat 
inspection or meat grading or acceptance services; 


(2) If respondent Robert Walker or respondent 
Oscar Goldstein has formed, or during the effective period of this 
Order forms, directly or indirectly, another business entity en- 
gaging or to engage in activities requiring Federal meat inspec- 
tion or meat grading or acceptance services; or is, or during the 
effective period of this Order becomes, an officer, director, sub- 
stantial investor or employee in a managerial or executive capacity 
with another such business entity, all provisions of this Order 
applicable to Kansas City Meat Co., Inc., shall be applicable to 
that entity; 


(3) If respondent Robert Walker or respondent 
Oscar Goldstein is associated, or during the effective period of 
the Order becomes associated, in any capacity, or other than as an 
officer, director, substantial investor or employee in a managerial 
or executive capacity, with another business entity engaged in 
activities requiring Federal meat inspection or meat grading or 
acceptance services, the provisions of paragraph 1 of this Order 
shall continue to be applicable to such respondent or respondents. 


6. (a) Respondent Kansas City Meat Co., Inc. shall permit 
any employee of USDA authorized for the purpose to have access 
to its facilties and records sufficient to assure that it is in full 
compliance with this Order at all times; and 


3, 


Ss 


" 
i. 
1e 
be 


is 
ur 
., 
ly 
at 


SANTA ANA PACKING CO. 751 
Cite as 36 A.D. 751 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Kansas City Meat Co., 
Inc., shall file with the Administrators a written report detailing 
the manner and form in which it is complying with each of the 
provisions of this Order and setting forth any changes in its cor- 
porate identity which may affect compliance with this Order. 


7. If, during the effective period of this Order, any respond- 
ent is judicially required to take action which is inconsistent with 
any obligation imposed by the Order, such respondent shall be re- 
leased from that obligation to the extent necessary to enable the 
respondent to comply with the judicial order: Provided, That re- 
spondent notifies the Administrators of AMS and APHIS imme- 
diately upon learning of the institution of any judicial proceed- 
ing which might result in any such order; and Provided, further, 
That such release from any particular provision of this Order 
shall not have any effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accep- 
tance services for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 


(No. 17,770) 


In re SANTA ANA PACKING CO., MAIER GERSON and WILLIAM 
CURLING. I&G Docket No. 31; In re SANTA ANA PACKING Co. 
FMIA Docket No. 4. Decided April 13, 1977. 


Consent order 


Respondents have consented to issuance of a specified order against them 
as set forth herein. 
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Marshall Marcus and Harold J. Reuben, for complainant. 
Robert M, Talcott, Los Angeles, CA, and William P. 
Tedards, Jr., Washington, D. C., for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


These are proceedings under the Agricultural Marketing Act of 
1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), and the 
Federal Meat Inspection Act, as amended (21 U.S.C. 601 e¢ seq.) 
(FMIA), and regulations promulgated thereunder (7 CFR Part 
50 and 9 CFR Part 335), to withdraw Federal meat inspection 
services from respondent, Santa Ana Packing Co., and Federal 
meat grading and acceptance services from Santa Ana Packing 
Co. and from the individual respondents, Maier Gerson and Wil- 
liam Curling. The proceedings were commenced by Notices of In- 
tent to Withdraw Services issued by the Livestock Division, 
Agricultural Marketing Service (AMS), United States Depart- 
ment of Agriculture (USDA), and a complaint issued by the 
Animal and Plant Health Inspection Service (APHIS), USDA. 
The parties have agreed that these proceedings should be ter- 
minated by a specified Consent Order, and have filed a stipula- 
tion and motion as follows: 


1. Only for purposes of the Stipulation and the provisions of 
a Consent Order, the respondents have admitted all of the juris- 
dictional allegations set forth in the Notices and Complaints and 
waived: 


(a) Any further procedural steps; 


(b) Any requirement that the final decisions in these 
proceedings contain findings and conclusions with respect to all 
material issues of fact, law or discretion, as well as the reasons or 
bases therefor; and 


(c) All rights to seek judicial review or otherwise to 
challenge or contest the validity of the Order entered pursuant to 
the Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
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ment purposes in these proceedings only and do not constitute an 
admission or denial by the respondents that they have violated 
any of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, Santa Ana Packing Co., is a partnership which 
operates a meat packing establishment at Los Angeles, California, 
and at all times material herein was, the recipient of inspection 
service under Title I of the FMIA and of grading and acceptance 
services under the AMA of 1946. 


2. Respondent Maier Gerson was, at all times material herein, 
a partner in, and responsibly connected with, respondent Santa 
Ana Packing Co. 


3. Respondent William Curling has been, at all times material 
herein, a managerial employee of, and responsibly connected with, 
respondent Santa Ana Packing Co. 


4. Respondents Maier Gerson and William Curling have been 
convicted of felonies for giving cash to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition of these proceed- 
ings, such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Santa Ana Packing Co. shall isolate Maier 
Gerson and William Curling completely from all functions and 
aspects of its business that call for their direct contact or commu- 
nication with personnel of USDA who are engaged in functions 
under the Federal Meat Inspection Program or the Federal Meat 
Grading Program or the USDA acceptance services; and during 
said period Santa Ana Packing Co. shall assure that, while in its 
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employ, Maier Gerson and William Curling will not contact or 
communicate, with respect to any matter covered by this Order, 
with any USDA meat grading or meat inspection or acceptance 
service personnel: Provided, however, That this paragraph 1 shall 
not prevent Maier Gerson and William Curling from contacting 
or communicating with USDA inspection personnel who are in 
area or higher supervisory positions or with USDA grading per- 
sonnel who are in main station or higher supervisory positions. 


2. Within thirty (80) days from the effective date of this 
Order, respondent Santa Ana Packing Co. shall submit to the 
Administrator of AMS and the Administrator of APHIS (Admin- 
istrators) and institute an Affirmative Action Program designed 
to insure the integrity of USDA’s meat grading, meat inspection, 
and acceptance services. Pursuant to that Program, it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any 
individual who has been convicted of a crime involving USDA 
meat grading or acceptance or meat inspection services or bribing, 
or unlawfully giving to or accepting any gratuity from, any per- 
son acting on behalf of the United States Government, or other 
public official; and (ii) shall immediately dismiss any such indi- 
vidual hired after the effective date of this Order upon learning 
of the conviction: Provided, however, That this provision shall 
not prevent the respondent from hiring an individual who was 
convicted prior to the effective date of this Order and was em- 
ployed prior to the effective date of this Order by a respondent 
which has entered into a similar consent order with the USDA, if 
it notifies the Administrators of such hiring and places that indi- 
vidual under the restrictions set forth in paragraph 1 of this 
Order ; 


(b) Dismiss immediately any of its officers, employees, 
or agents who are hereafter found upon conviction (or upon affir- 
mation of conviction, if appealed), or upon final decision as to 
the facts in a formal adjudicatory proceeding before the Secre- 
tary (or upon affirmation of the Secretary’s decision as to the 
facts, if appealed), to have given to or accepted from any person 
acting on behalf of the United States Government, or other pub- 
lic official, a bribe or unlawful gratuity, in connection with any 
aspect of the operation of the business of Santa Ana Packing Co., 
as a meat packer: Provided, however, That this subparagraph (b) 
shall not apply with respect to the factual situation involving meat 
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graders which resulted in the indictments of respondents Maier 
Gerson and William Curling before the United States District 
Court for the Central District of California filed on March 18, 
1974; 


(c) Require each of its officers, employees, and agents 
to promptly report to a designated executive of the respondent, 
not subject to paragraph 1 of this Order, who shall report to the 
Administrators any evidence of bribery or unlawful gratuity 
whether given or received by an officer, employee, or agent of the 
respondent or by any person acting on behalf of the United States 
Government or other public official ; and 


(d) Maintain an ongoing information program with all 
of its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years from the effective date of this Order, respondent Santa 
Ana Packing Co. fails to comply with any provision of this Order 
(other than violations of subparagraphs (c) or (d) of paragraph 
2 or subparagraph (b) of paragraph 6 of this Order which are 
not flagrant), or commits any violation which would be a basis 
for denial or withdrawal of grading and acceptance services as 
currently specified in 7 CFR Part 53.13(a) (1) (i), (ii) (iv) or 
(v), and respondent Santa Ana Packing Co. knew, acquiesced in, 
or had opportunity to discover and prevent such failure to com- 
ply or offense. 


(b) Such failure to comply or commission of any such 
offense shall be deemed to have been established upon criminal 
conviction (or upon affirmation of conviction, if appealed), or 
upon opportunity for hearing and final decision as to the facts in 
a forma] adjudicatory proceeding before the Secretary (or upon 
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affirmation of the Secretary’s decision as to the facts, if 
appealed). In such event, grading and acceptance services shall 
be withdrawn from respondent Santa Ana Packing Co. for the full 
period of twelve (12) months, and such withdrawal shall become 
effective immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby 
withdrawn and denied with respect to each respondent: Provided, 
however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Santa Ana Packing Co., 
or any officer, employee, or agent of Santa Ana Packing Co., has 
unlawfully given, paid, or offered, directly or indirectly, any 
money or other thing of value to any meat inspector, meat grader, 
other person acting on behalf of the United States Government, 
or other public official, in connection with any aspect of the oper- 
ation of his or its business as a meat packer ; or 


(b) it is determined upon final decision as to the facts in 
a formal] adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if 
appealed), that respondent Santa Ana Packing Co., or any officer, 
employee, or agent of Santa Ana Packing Co., has unlawfully 
given, paid, or offered, directly or indirectly, any money or other 
thing of value to any meat inspector, meat grader, other person 
acting on behalf of the United States Government, or other public 
official, in connection with any aspect of the operation of its busi- 
ness as a meat packer, or has failed to comply with paragraph 1 
or subparagraphs (a) or (b) of paragraph 2 or subparagraph 
(a) of paragraph 6 of this Order; and 


(c) respondent Santa Ana Packing Co. knew, acquiesced 
in, or had opportunity to discover and prevent such failure to 
comply or offense. 


Upon such a final conviction or final determination as described 
in subparagraphs (a) or (b) and (c) of this paragraph, inspec- 
tion service under Title I of the FMIA shall be withdrawn from 
and inspection indefinitely denied to respondent Santa Ana Pack- 
ing Co., and such withdrawal or denial of inspection shall become 
effective immediately without further procedure. Subparagraphs 
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(a), (b) and (c) of this paragraph 4 do not apply with respect 
to the factual situation involving meat graders which resulted in 
the indictments of respondents Maier Gerson and William Curling 
before the United States District Court for the Central District 
of California filed on March 18, 1974. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of 
the United States Government responsible for the administration 
of the programs involved; 


(b) The provisions of this Order shall be applicable to 
Santa Ana Packing Co., its officers, directors, partners, agents, 
subsidiaries, and any business entity which, directly or through 
any corporate or other device, succeeds to the business of Santa 
Ana Packing Co., or is assigned that business: Provided, however, 
That this Order shall not be applicable to a successor or assign of 
Santa Ana Packing Co., which does not have any officer or direc- 
tor or substantial investor who was, on or prior to the effective 
date of this Order, an officer, director or substantial investor 
with Santa Ana Packing Co., and which does not employ any per- 
son who is subject to the provisions of paragraph 1 or subpara- 
graphs (a) or (b) of paragraph 2 of this Order; and 


(c) (1) Only the provisions of paragraph 1 of this 
Order shall be applicable to respondents Maier Gerson and Wil- 
liam Curling so long as they remain with Santa Ana Packing Co., 
as officers, employees or agents and have no position with any 
other business entity engaged in activities requiring Federal meat 
inspection or meat grading or acceptance services; 


(2) If respondent Maier Gerson or respondent Wil- 
liam Curling has formed, or during the effective period of this 
Order forms, directly or indirectly, another business entity en- 
gaging or to engage in activities requiring Federal meat inspec- 
tion or meat grading or acceptance services; or is, or during the 
effective period of this Order becomes, an officer, director or sub- 
stantial investor with another such business entity, all provisions 
of this Order applicable to Santa Ana Packing Co., shall be appli- 
cable to that entity ; 


(3) If respondent Maier Gerson or respondent Wil- 
liam Curling is associated, or during the effective period of the 
Order becomes associated, in any capacity, or other than as an of- 
ficer, director or substantial investor with another business entity 
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engaged in activities requiring Federal meat inspection or meat 
grading or acceptance services, the provisions of paragraph 1 of 
this Order shall continue to be applicable to them. 


6. (a) Respondent Santa Ana Packing Co. shall permit any 
employee of USDA authorized for the purpose to have access to 
its facilities and records sufficient to assure that it is in full com- 
pliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Santa Ana Packing Co. 
shall file with the Administrators a written report detailing the 
manner and form in which it is complying with each of the pro- 
visions of this Order and setting forth any changes in its corporate 
identity which may affect compliance with this Order. 


7. If, during the effective period of this Order, any respondent 
is judicially required to take action which is inconsistent with any 
obligation imposed by the Order, such respondent shall be re- 
leased from that obligation to the extent necessary to enable the 
respondent to comply with the judicial order: Provided, That re- 
spondent notifies the Administrators of AMS and APHIS imme- 
diately upon learning of the institution of any judicial proceeding 
which might result in any such order: and Provided, further, 
That such release from any particular provision of this Order shall 
not have any effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 


ADDENDUM TO ORDER 


1. Respondent Santa Ana Packing Co., (hereafter “Santa 
Ana’) has ceased operation as a meat packer. 


2. The parties hereby agree that, so long as Santa Ana or its 
successor or assign is not operating as a meat packer, it will not 
be required to comply with any of the provisions of this order. 
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3. The parties further agree that if, during the effective date 
of this Order, Santa Ana should resume operations as a meat 
packer, Santa Ana will be required to comply with all applicable 
provisions of the order for the remaining portion of the effective 
period of the order. 


SECOND ADDENDUM TO ORDER 


1. Donald A. Morgan was convicted of violating 18 U.S.C. 
§§ 201(b) (1) while employed by the Santa Ana Packing Co. (see 
the Notice of Intent to Withdraw Services and the Complaint, is- 
sued in connection with the above-captioned proceedings, for 
further detail with respect to Mr. Morgan’s conviction). 


2. On the basis of his conviction, Mr. Morgan was originally 
named as an individual respondent in the above-captioned pro- 
ceedings. However, he left the Santa Ana Packing Co. prior to 
final agreement on this Decision and Order. 


3. For purpose of terminating the proceedings against him, 
Mr. Morgan now agrees to be bound by the provisions of this Deci- 
sion and Order, as though he were still a named individual re- 
spondent. 
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In re WILLIAM F. CHRISTENSEN and WILLIAM F. CHRISTENSEN 


GRAIN INSPECTION. GSL Docket No. 16. Decided May 2, 1977. 


| 
} 
| 
Consent order — Sanction 
) 
| 
| 
| Consent order — Sanction 


Respondents have consented to issuance of the order herein against them in 


i connection with the allegations contained in the complaint. Respondents 
are suspended as registrants under the Act as stated herein for a period 


of two months. 


| Glenn M. Datnoff, for complainant. 
| Jay M. DeVoss, Decatur, IN, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This is a proceeding under United States Grain Standards Act, 
as amended (7 U.S.C. 71 et seq., hereinafter referred to as the 


“Act’”’), and the regulations promulgated thereunder (7 CFR Part 
26) to revoke inspector license No. 1145, issued to William F. 
Christen March 18, 1975, and to revoke designation of William F. 
Christen Grain Inspection as an official inspection agency under 
the Act. A formal complaint, issued by D. R. Galliart, Director, 
Grain Division, Agricultural Marketing Service, United States De- 
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partment of Agriculture, was mailed to respondent by the Hear- 
ing Clerk on July 12, 1976 setting forth the allegations which con- 
stitute the grounds for this administrative proceeding and avail- 
ing respondent of the opportunity to answer said allegations. 


It being desirable to the parties in this action to settle these 
matters pursuant to section 26.2030 (7 CFR 26.2030) a Stipula- 
tion and the terms of the following Consent Order were agreed to 
by the parties, and the document entitled Stipulation and Motion 
for Issuance of the Consent Order was signed by the parties and 
filed on April 28, 1977. A copy of that document is attached hereto 
and made a part hereof. In these circumstances and consistent 
with the agreement of the parties: It is hereby ordered that: 


1. Inspector’s license No. 1145 issued to William F. Christen 
and the designation of the William F. Christen Grain Inspection, 
Decatur, Indiana, as an official inspection agency (under the 
United States Grain Standards Act, as amended) are hereby sus- 
pended for a period of two months, both commencing May 1, 1977 
and terminating midnight June 30, 1977. 


2. William F. Christen is prohibited from being employed, or 
otherwise engaged, directly or indirectly, in any business involv- 
ing inspection or weighing of grain during the suspension period. 


3. This order shall become effective upon service upon the re- 
spondents’ attorney. A copy of this order shall be served on the 
complaint and respondent. 
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(No. 17,772) 


In re CENTRAL ARKANSAS AUCTION SALE, INC. P&S Docket No. 
5249; MAJOR LEWIS, d/b/a MAJOR LEWIS LIVESTOCK AUCTION 
SALES. P&S Docket No. 52650; BILL RICE and LOIS RICE, d/b/a 
CLEBURNE COUNTY LIVESTOCK AUCTION SALE. P&S Docket 
No. 5251; TRAVIS MCGEE, d/b/a ATKINS LIVESTOCK 
AUCTION. P&S Docket No. 5252. Decided May 6, 1977. 


Respondents’ proposed rates and charges — unjust, unreasonable, and 
discriminatory — Complainant’s proposed schedule of rates and 
charges — adoption of 


Where the rates and charges proposed by the respondents are unjust, unrea- 
sonable, and discriminatory, each respondent, or successor thereto, shall 
cease and desist from demanding or collecting for stockyard services any 
rate or charge other than those found by the Secretary to be just, rea- 
sonable and nondiscriminatory as set forth in the Order herein. 


Victor W. Palmer, Administrative Law Judge. 
Eric Paul, for complainant. 
George F'. Hartje, Conway, AR, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a consolidated proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), involving the 
rates and charges assessed by the four respondents for rendering 
services at their auction stockyards located in central Arkansas. 


On January 13, 14, and 15, 1976, the four respondents filed with 
complainant proposed increases in their rates and charges which 
were to go into effect on February 1, 1976. The proposed schedules 
of rates and charges would have increased the percentage charges 


~ © fs 6 -= © DD OH ot ~~ eth 


x OO eo, aS se 


A- 
1 


CENTRAL ARKANSAS SALE, et al. 765 
Cite as 36 A.D. 764 


then in effect from 3% of the first $2,000 of gross sales proceeds 
obtained for a consignor plus 2% on any sum above $2,000 (except 
the Rices’ charged a straight 3%), to 4% of the first $2,000 plus 
3% on any sum above $2,000. 


Respondents furnished no information in support of the increas- 
es on the basis of the proposed tariffs and respondents’ annual 
es when they filed the proposed schedules. Thereafter,compainant 
concluded on the basis of the proposed tariffs and respondents’ an- 
nual reports that the proposed rates would be unjust, unreasonable 
and/or discriminatory. Commplainant filed a separate Complaint, 
Order of Suspension, and Notice of Hearing for each respondent 
on January 30, 1976, and suspended the operation of the proposed 
rates for a total of 60 days. 


After a full hearing, an Initial Decision was filed by Adminis- 
trative Law Judge Victor W. Palmer on November 19, 1976, 
proposing rates higher than recommended by complainant, but 
different than respondents’ proposals. Both sides appealed to the 
Judicial Officer, to whom final administrative authority has been 
delegated to decide appeals from Initial Decisions (38 F.R. 10795; 
42 F.R. 4395.2 


RELEVANT STATUTORY PROVISIONS 


The Packers and Stockyards Act defines the term “stockyard”’ 
to mean “any place, establishment, or facility commonly known as 
stockyards, conducted, operated, or managed for profit or non- 
profit as a public market for livestock producers, feeders, market 
agencies, and buyers, consisting of pens, or other inclosures, and 
their appurtenances, in which live cattle, sheep, swine, horses, 
mules, or goats are received, held or kept for sale or shipment in 
commerce” (7 U.S.C. 202(a) ). 


After the Secretary ascertains that a stockyard comes within 
the statutory definition, he is required to “give notice thereof to 
the stockyard owners concerned, and give public notice thereof by 


1. The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No, 2 of 1953 (5 U.S.C, 1970 ed., 
Appendix p. 550). The present Judicial Officer was appointed in January 1971, having been 
involved with the Department’s regulatory programs since 1949 (including 8 years’ trial 
litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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posting copies of such notice in the stockyard, and in such other 
manner as he may determine” (7 U.S.C. 202(b) ). Such stockyards 
are referred to as “posted” stockyards. 


The Act defines the term “stockyard owner” to mean “any per- 
son engaged in the business of conducting or operating a stock- 
yard” (7 U.S.C. 201(a)). The term “market agency” is defined 
as “any person engaged in the business of (1) buying or selling 
in commerce livestock on a commission basis or (2) furnishing 
stockyard services” (7 U.S.C. 201(c) ). 


“Stockyard services” means “services or facilities furnished at 
a stockyard in connection with the receiving, buying, or selling on 
a commission basis or otherwise, marketing, feeding, watering, 
holding, delivery, shipment, weighing, or handling in commerce 
of livestock” (7 U.S.C. 201 (b) ). 


Section 304 of the Act states that “[a]ll stockyard services fur- 
nished pursuant to reasonable request made to a stockyard owner 
or market agency at such stockyard shall be reasonable and non- 
discriminatory and stockyard services which are furnished shall 
not be refused on any basis that is unreasonable or unjustly dis- 
criminatory” (7 U.S.C. 205). 


Section 305 of the Act provides that “[ajll rates or charges 
made for any stockyard services furnished at a stockyard by a 
stockyard owner or market agency shall be just, reasonable, and 
nondiscriminatory, and any unjust, unreasonable, or discrimina- 
tory rate or charge is prohibited and declared unlawful” (7 U.S.C. 
206). 


Section 306 of the Act provides (7 U.S.C. 207) : 


(e) Whenever there is filed with the Secretary any schedule, 
stating a new rate or charge, or a new regulation or practice affect- 
ing any rate or charge, the Secretary may either upon complaint or 
upon his own initiative without complaint, at once, and if he so 
orders without answer or other formal pleading by the person filing 
such schedule, but upon reasonable notice, enter upon a hearing con- 
cerning the lawfulness of such rate, charge, regulation, or practice, 
and pending such hearing and decision thereon the Secretary, upon 
filing with such schedule and delivering to the person filing it a 
statement in writing of his reasons for such suspension, may sus- 
pend the operation of such schedule and defer the use of such rate, 
charge, regulation, or practice, but not for a longer period than 
thirty days beyond the time when it would otherwise go into effect; 
and after full hearing, whether completed before or after the rate, 
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charge, regulation, or practice goes into effect, the Secretary may 
make such order with reference thereto as would be proper in a 
proceeding initiated after it has become effective. If any such hear- 
ing cannot be concluded within the period of suspension the Secre- 
tary may extend the time of suspension for a further period not ex- 
ceeding thirty days, and if the proceeding has not ben concluded and 
an order made at the expiration of such thirty days, the proposed 
change of rate, charge, regulation, or practice shall go into effect at 
the end of such period. 


(f) After the expiration of the sixty days referred to in sub- 
section (a) of this section, no person shall carry on the business of 
a stockyard owner or market agency unless the rates and charges 
for the stockyard services furnished at the stockyard have been filed 
and published in accordance with this section and the orders of the 
Secretary made thereunder; nor charge, demand, or collect a greater 
or less or different compensation for such services than the rates 
and charges specified in the schedules filed and in effect at the time; 
nor refund or remit in any manner any portion of the rates or 
charges so specified (but this shall not prohibit a cooperative asso- 
ciation of producers from bona fide returning to its members, on a 
patronage basis, its excess earnings on their livestock, subject to 
such regulations as the Secretary may prescribe); nor extend to 
any person at such stockyard any stockyard services except such 
as are specified in such schedules. 


Section 310 of the Act provides that whenever after full hear- 
ing the Secretary is of the opinion that any rate or charge of a 
stockyard owner is or will be unjust, unreasonable or discrimina- 
tory, the Secretary may determine and prescribe what will be the 
just and reasonable rates or charges to be thereafter in such case 
observed as both the maximum and minimum to be charged (7 
U.S.C. 211). Specifically, § 310 of the Act provides (7 U.S.C. 
211): 


Whenever after full hearing upon a complaint made as provided 
in section 210 of this title, or after full hearing under an order for 
investigation and hearing made by the Secretary on his own initia- 
tive, either in extension of any pending complaint or without any 
complaint whatever, the Secretary is of the opinion that any rate, 
charge, regulation, or practice of a stockyard owner or market 
agency, for or in connection with the furnishing of stockyard serv- 
ices, is or will be unjust, unreasonable, or discriminatory, the Secre- 
tary— 


(a) May determine and prescribe what will be the just and rea- 
sonable rate or charge, or rates or charges, to be thereafter in such 
case observed as both the maximum and minimum to be charged, and 
what regulation or practice is or will be just, reasonable, and non- 
discriminatory to be thereafter followed; and 
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(b) May make an order that such owner or operator (1) shall 
cease and desist from such violation to the extent to which the 
Secretary finds that it does or will exist; (2) shall not thereafter 
publish, demand, or collect any rate or charge for the furnishing of 
stockyard services more or less than the rate or charge so pre- 
scribed; and (8) shall conform to and observe the regulation or 
practice so prescribed. 


Section 313 of the Act provides that orders of the Secretary pre- 
scribing rates and charges “shall take effect within such reason- 
able time, not less than five days, as is prescribed in the order, and 
shall continue in force until his further order, or for a specified 
period of time, according as is prescribed in the order, unless such 
order is suspended or modified or set aside by the Secretary or is 
suspended or set aside by a cour of competent jurisdiction” (7 
U.S.C. 214). 


RELEVANT PROVISIONS OF THE REGULATIONS 


Section 201.43(b) of the regulations provides (9 CFR 
201.43(b)): 


(b) Purchasers to pay promptly for livestock, Each packer, 
market agency, or dealer purchasing livestock shall, before the close 
of the next business day following the purchase of livestock and the 
determination of the amount of the purchase price, transmit or de- 
liver to the seller or his duly authorized agent the full amount of 
the purchase price, unless otherwise expressly agreed between the 
parties before the purchase of the livestock. Any such agreement 
shall be disclosed in the records of any market agency or dealer sell- 
ing the livestock, and in the purchaser’s records and on the accounts 
or other documents issued by the purchaser relating to the transac- 
tion. The provisions of this section shall not be construed to permit 
any transaction prohibited by § 201.61(a) relating to financing by 
market agencies selling on a commission basis. 


Section 201.17(b) of the regulations provides (9 CFR 


201.17(b)): 


(b) The term “yardage” shall be used in schedules of rates and 
charges filed by stockyard owners on and after Septemmber 1, 1954, 
to describe the basic stockyard facilities and services furnished, and 
shall, unless otherwise indicated therein, include: the use of suitable 
facilities for the safe and expeditious receiving, handling, feeding, 
watering, holding, sorting, selling, buying, weighing, delivery, and 
shipment of livestock; the services necessary and incident to the re- 
ceiving of livestock at the place of unloading; the furnishing of 
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receipts for livestock to the carrier or consignor; the delivery of 
livestock to the consignee; the obtaining of receipts evidencing de- 
livery of livestock to the sales pens assigned to the consignee; the 
furnishing of sufficient potable water for livestock; the initial 
weighing of livestock when sold and delivered to scales; the issu- 
ance of scale tickets showing actual weight and other pertinent infor- 
mation concerning the livestock weighed; the removal of livestock 
from scales after weighing and delivery to holding pens; the holding 
of livestock for a reasonable time pending delivery or shipment to 
buyers; the delivery of livestock to buyers; and the obtaining of 
receipts for livestock delivered to buyers. Consignors, market agen- 
cies, dealers, packers, buyers, or other users of stockyard facilities 
and services requiring special facilities or services in addition to 
the basic facilities and services furnished at the stockyard may be 
required to pay a reasonable charge for such special facilities and 
services in addition to basic yardage charges. 


Section 201.25 of the regulations provides (9 CFR 201.25) : 


Each stockyard owner, market agency, and licensee proposing 
an increase in existing charges, either by supplement, or tariff pro- 
posing the increase in or by submission of a new tariff, shall for- 
ward with the supplement, amendment, or tariff proposing the in- 
crease information as to the reasons for the proposed increase and 
shall furnish specific and detailed data on which the proposed in- 
crease is based together with such additional information as the Ad- 
ministrator may require. 


Section 201.97 of the regulations provides (9 CFR 201.97) : 


Every packer, stockyard owner, market agency, dealer (except a 
packer buyer registered to purchase livestock for slaughter only), 
and licensee shall file annually with the Administration a report on 
prescribed forms not later than April 15 following the calendar year 
end or, if the records are kept on a fiscal year basis, not later than 
90 days after the close of his fiscal year. The Administrator on 
good cause shown, or on his own motion, may grant a reasonable 
extension of the filing date or may waive the filing of such reports 
in particular cases. 


FINDINGS OF FACT? 


I. Complainant’s Procedure for Analyzing Auction Market 
Rates. 


Complainant’s rate procedure for auction stockyards is designed 


2. In view of the many issues presented in this proceeding and the length of this Decision, 
some conclusions are included with the findings of fact. 








770 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 764 


to produce rates that will provide sufficient revenue to cover all 
reasonable expenses, including depreciation, and provide a rea- 
sonable return to the market operator for his labor and invest- 
ment. 


A. Unchallenged Expenses Accepted by Complainant. 


1. Complainant’s rate analysis for each auction stockyard be- 
gins with an examination of the stockyard’s cost of operation for 
the base year (the most recent year for which statistics are avail- 
able). Any expenses which complainant determines are not prop- 
erly chargeable to the stockyard are subtracted from the market’s 
claimed expenses. However, most of the market’s expenses are 
presumed to be reasonable and necessary for efficient operation of 
the stockyard. For example, the complainant accepted as reason- 
able and necessary the following expenses claimed by respondents 
for the base year 1974: 


Major Lewis Expenses Accepted as Reasonable 


— $64,449.55 


Federal and State Unemployment Insurance — 662.91 
Other insurance — 8,649.99 
Telephone and other utilities — 4,548.53 
Taxes other than income taxes — 4,422.27 
Rent — 38,076.00 
Depreciation on trucks — 2,417.93 
Repairs and maintenance — 9,921.68 
Office and yard supplies — 5,555.05 
Bank charges — 799.64 
Laundry — 45.08 
Auctioneer — 1,182.00 

TOTAL $146,730.63 


Central Arkansas Expenses Accepted as Reasonable 


Salaries and bonuses to employees — $20,849.49 
Federal and State Unemployment Insurance — 642.50 
Other insurance — 889.00 
Telephone and other utilities — 1,933.64 


Licenses and bond premiums — 350.00 
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Taxes, other than income taxes — 1,592.20 
Legal and accounting fees — 110.00 
Depreciation — 1,577.46 
Office and yard supplies — 4,098.82 
Repair and maintenance of buildings, 
structures and equipment —  5,482.39* 
TOTAL $37,525.50 
Travis McGee Expenses Accepted as Reasonable 
Salaries and bonuses paid employees — $26,095.85 
Federal and State Unemployment Insurance — 334.00 
Other insurance — 2,066.50 
Telephone and other utilities — 1,082.14 
Licenses and bond premiums — 300.00 
Taxes, other than income taxes — 1,569.99 
Legal and accounting fees — 605.00 
Depreciation on buildings and structures — 2,064.00 
Repairs and maintenance of buildings and 
equipment — 501.72 
Office and yard supplies — 2,693.10 
_ Auctioneer — 2,903.00 
Test scales — 158.55 
TOTAL $40,373.85 
Bill and Lois Rice Expenses Accepted as Reasonable 
Wages — $ 8,580.00 
Payroll tax — 821.60 
Wages paid auctioneer — 1,820.00 
Office expense — 978.00 
Utilities — 1,287.94 
Telephone — 1,173.00 
Fuel — 470.00 
Wages paid minor children — 1,820.00 
Bond — 170.00 
Bank charges — 138.00 
Scale test — 150.00 
Box rent —_ 20.00 
Legal & audit — 100.00 
Insurance — 1,840.00 
License — 403.00 
County tax — 243.00 
Depreciation — 17,818.81 
TOTAL $27,833.35 


*An additional $4,000 claimed for this item was disallowed as excessive. 
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The foregoing unchallenged expenses, amounting to $146,731, 
$37,526, $40,374, and $27,834, are 65%, 62%, 60% and 53%,’ re- 
spectively, of the total expenses claimed by respondents for the 
base year 1974. All of the unchallenged expenses reflect, of 
course, the individual circumstances at each market. 


B. Four Categories of Expenses Replaced by Allowances. 


2. Four categories of expenses which complainant concedes 
are properly regarded as expenses of an auction stockyard are 
subtracted and later replaced by allowances which complainant 
determines to be reasonable for such expenses. Such allowances 
may be more or less than the actual expenses of the market. The 
expenses replaced by allowances are as follows: 


First, the compensation paid by a market to an owner for his 
work and for his management is removed and replaced by allow- 
ances for work and management, ordinarily determined by com- 
plainant’s formula. 


Second, interest paid by the stockyard is removed from the 
total expenses, and an allowance is later included for a return on 
working capital. Third, bad debts are excluded and replaced by 
an allowance based on industry averages. 


Fourth, “Business Getting and Maintaining” expenses are re- 
moved and replaced by an allowance. The category of Business 
getting and Maintaining expenses includes losses sustained by the 
market as market support activities. Market support is the 
term used to describe the bidding by a market operator or his rep- 
resentative at auction which bidding ends in the purchase of the 
animal by the market. Such bids are placed not with the intention 
of purchasing the animal, but rather to stimulate bids from other 
buyers. This process is entirely voluntary; many markets do not 
engage in it. 


Animals purchased through market support are either again 
run through the auction ring at the same market or transported 
to another market for sale. The market support account at a mar- 
ket is charged with the losses, if any, associated with disposing of 
such animals. Where applicable, these losses include tranporta- 


3. The lower percentage of expenses accepted as claimed by Bill and Lois Rice resulted from 
their failure to properly separate their dealer expenses from their auction market expenses. 
This failure resulted in a firther reduction of their claimed expenses (see Finding 116, 
infra). 
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tion costs, feed costs and the difference between the purchase 
price at which the market bought the animal and the selling price 
of the animal when the market sold it. 


C. “Adjusted Expenses”—‘Total Reasonable 
Revenue Requirement.” 


3. After complainant subtracts (i) any claimed expenses de- 
termined to be not properly chargeable to the auction stockyard 
and (ii) any claimed expenses for the four categories of expenses 
referred to in Finding 2, swpra (for which allowances are sub- 
stituted), the resulting figure is the market’s “Adjusted Ex- 
penses.” To the “Adjusted Expenses,” complainant adds allow- 
ances for the four categories referred to in Finding 2, supra, plus 
additional allowances for (i) return on buildings and equipment, 
(ii) use of land and (iii) operating margin. The sum of the Ad- 
justed Expenses and all of the allowances is the market’s Total 
Reasonable Revenue Requirement. This is the amount that the 
market’s future rates should produce. 


D. Amount of Allowances to Replace Four Categories 
of Expenses. 


4. Complainant’s allowance to compensate a working owner 
begins with a formula which provides 50c¢ per animal unit on the 
first 20,000 units sold at the market during the base year, 25c per 
unit on the next 20,000 and 5c per unit for each unit over 40,000. 
One cattle, one horse or one mule equals one animal unit under this 
formula. A hog equals one-third of a unit and a sheep equals one- 
fourth of a unit. The result obtained is tested for reasonableness 
by comparing it with local guidelines, such as the highest salary 
paid to hired auction market employees in the area. 


5. Complainant’s allowance for management is computed on 
the basis of 6.25c per animal unit sold during the base year. This 
amount is allowed whether or not the owner is actively engaged 
in the operation of the market on sale days. 


6. Complainant’s allowance for a return on working capital is 
computed on the basis of 1.25c per animal unit sold during the 
base year. 


7. Complainant’s allowance for bad debts is computed on the 








774 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 764 


basis of .0003 times the gross value of livestock sold during the 
base period. 


8. Complainant’s allowance for Business Getting and Main- 
taining expenses is based on 25c per animal unit sold during the 
base year, or actual, confirmed expenses, whichever is less. 


E. Additional Allowances. 


9. Complainant’s allowance for an auction market’s return on 
buildings and equipment is computed on the basis of 10% of the 
original cost of the buildings (and improvements) and equipment, 
less depreciation. 


10. Complainant’s allowance for an auction market’s return 
on land is computed on the basis of 6c per animal unit sold during 
the base year. 


11. Complainant’s allowance for an operating margin is com- 
puted on the basis of 40c per animal unit sold during the base 
year. The purpose of the operating margin is to provide revenue 
above the actual cost of providing auction services to take care of 
contingencies. Otherwise, unexpected changes in costs or reve- 
nues would place an unwarranted burden on the market opera- 
tor during the period it would take him to secure a rate change. 
In addition, the margin makes it unnecessary to request frequent 
rate increases. The margin also includes an allowance for the 
market’s income taxes, if any; but most auction markets do not 
have to pay income taxes as a separate entity fromm the owners. 


F. Per-Head-Weight Tariffs Are Required for Prescribed 
Rates Rather than Value-Based Tariffs. 


12. Complainant’s proposed tariffs are based on per-head- 
weight schedules, as opposed to the valuation type tariffs pres- 
ently in effect at respondents’ markets (such as 4% of the first 
$2,000 of gross sales proceeds). For example, complainant’s pro- 
posed tariff for Major Lewis would provide for a combined 
selling and yardage charge+ of $1.85 per head for cattle weighing 
4. Each of the respondents provides the full range of normal stockyard services at their 
stockyards. Respondents’ proposed tariffs contain separate charges for selling commissions 
and yardage. The assessment of one charge for all services rendered will simplify the schedules 
of rates and charges. Moreover, the present system of separate charges for yardage and sell- 
ing is misleading since respondents cannot possibly receive adequate compensation for the 


total of services included the term “‘yardage”’ out of the per-head charge so labeled. Accordingly, 
respondents should make one charge on the livestock they sell covering all services they render. 
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less than 300 pounds, and $2.50 per head for cattle weighing 300 
pounds or more. A per-head-weight schedule provides for rates 
that are stable, regardless of price fluctuations. Such a schedule, 
unlike a value-based tariff, is nondiscriminatory, and can reflect 
accurately and uniformly the cost of the service performed. 


13. Per-head tariffs best meet the public interest requirements 
for just, reasonable and nondiscriminatory rates. For reasonable 
rates, an auction market’s total income should be about the same 
as its Total Reasonable Revenue Requirement. For all markets, 
the total income received should not significantly differ from 
their combined Total Reasonable Revenue Requirements (CX 72, 
pp. 63-65, 102; RX1, pp. 31-32). The per-head tariff is the best 
method to generate such reasonable rates, both to the consignors 
and to the market (CX 72, pp. 64-65, 102). This is also the best 
method to properly allocate the relative costs among the different 
livestock types to minimize discrimination, although no market 
precisely charges the actual cost of marketing each type of live- 
stock (CX 72, p. 76; Tr. 296). Requirements of reasonableness 
and nondiscrimination are met when the commission for a parti- 
cular type of livestock is based on its “reasonable” marketing cost. 


14. The quality of selling services is not affected by the type 
of tariff because value-based tariff mmarkets, in practice, are 
not provided with a greater incentive than per-head tariff mar- 
kets to get the highest bid because of the additional selling com- 
mission. For example, an increase of $.25 per cwt. for a Choice 
400-pound feeder steer would give $1.00 additional money to the 
consignor, but only $.04 more commission to a market using a 4% 
tariff. An auction market, regardless of tariff type, attempts to 
get the best price for consigned livestock (Tr. 540-541). The in- 
creased business from satisfied consignors and neighboring farm- 
ers is the best incentive for getting the higher price—not a mar- 
ginal increase in revenue of only a few cents to the market owner. 


At a percent tariff market, each consignor receives the same 
quality of service regardless of his particular livestock value. If 
auctioneers at such markets favored high value livestock, that 
would cause the market to lose business (Tr. 540-541). Further- 
more, for percent markets, the selling time and livestock value are 
not significantly related (CXs 92-95; Tr. 496) ; that is, it takes 
the same average time to sell a head of cattle regardless of value 
(CXs 92, 93, 94). 
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A study conducted by the University of Kentucky compared net 
returns (i.e., after subtracting selling commissiions) for compar- 
able classes, grade and weight of cattle sold under percent tariffs 
and under per-head tariffs. The study concluded (Bobst, Barry, 
Area Comparisons of Auction Market Selling Costs and Returns 
for Cattle and Calves in the South, Bulletin No. 154, Southern Co- 
operative Series, University of Kentucky, 1971, pp. 25-27) : 


These findings refute the hypothesis that high 
selling costs [commission charges on the value of 
the animal being sold| were counteracted by higher 
prices, leaving net returns to producers at least equal 
to those in subregions having low selling costs [per 
head tariffs|. Instead, the evidence indicates that 
the subregions having hegher selling costs also had 
lower net returns [gross selling amounts minus com- 
mission] to producers. 


15. Value-based rates tend to be unreasonably high. Markets 
with value-based tariffs tend to receive income in excess of their 
Total Reasonable Revenue Requirements (CX 72, pp. 4, 62-64, 102, 
104). For example, in 1972, markets with value-based tariffs aver- 
aged $22,000 excessive income per market (CX 72, pp. 62-66). 


Markets with value-based tariffs tend to spend significantly 
more for total reported expenses than markets with per-head tar- 
iffs—taking market size into consideration (CX 72, 64-69, 103). 
This means that total expenses for value-based tariff markets tend 
to be significantly more than for per-head tariff markets for the 
same size market. Value-based tariff markets tend to spend more 
than a reasonable amount to provide the same services as per-head 
tariff markets. Some important individual categories of expendi- 
tures also tend to differ significantly by type of tariff. The per- 
cent tariff markets tend to spend significantly more than the per- 
head tariff markets in four categories—taking market size into 
consideration. These are employees’ salaries and bonuses, busi- 
ness-getting and maintaining expenses, miscellaneous expenses 
and feeding expenses (CX 72, pp. 69-75, 103). 


The higher income generated by the markets using the value- 
based tariffs, especially the percent tariffs, partially explains why 
such markets can spend more. High market income permits man- 
agement to spend more for activities that attrat consignors. Such 
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activities might involve “guaranteeing” higher prices because to- 
tal market income is sufficient to cover losses on “caught” anim- 
als. There also may be more employees than needed to provide ad- 
equate service (CX 72, p. 74). 


16. Under percentage tariffs, there is a wide variation in unit 
selling charges arising from fluctuations in livestock prices, which 
variation has no relation to the cost of providing the selling ser- 
vices (CXs 44-62, 72; Tr. 51, 64, 120-122, 251, 296, 520). Livestock 
prices vary for individual animals during each sale. Prices fluc- 
tuate hourly, daily and weekly (Tr. 121, 559). Selling charges con- 
structed upon a percentage charge based on gross proceeds re- 
sult in discriminatory charges. Shippers of livestock receiving the 
same or similar services must pay the same rates and charges for 
the rates to be nondiscriminatory (Tr. 93). The following table 
illustrates the discriminatory charges that would result if 3% 
and 4% tariffs were applied to an actual auction sale conducted in 
October 1975 (CX 44): 


Lowest and Highest Selling Charges by 100 Pound 
Weight Brackets for Cattle and Calves 


Weight Low High 

Bracket Value * 38% 4% Value * 8% 4% 
(Ibs.) (Per Head) Tariff Tariff (Per Head) Tariff Tariff 
100-199 $ 10.80 $ 382 $ .43 $ 37.50 $ 1.12 $ 1.50 
200-299 12.25 36 49 63.80 1.91 2.55 
300-399 19.25 57 ote 115.50 3.46 4.62 
400-499 23.50 -70 94 133.65 4.00 5.34 
500-599 28.00 84 1.12 171.10 5.13 6.84 
600-699 18.00 54 ts 253.67 7.61 10.14 
700-799 7.55 By 30 296.40 8.89 11.85 
800-899 81.00 2.43 8.24 326.00 9.78 13.04 
900-990 106.92 3.20 4.27 405.30 12.15 16.21 
1000 and over 161.60 4.84 6.46 438.60 13.15 17.54 


In each of the 10 weight brackets shown in the preceding table, 
the charges for the lowest and highest value animals vary sig- 
nificantly. In the 700-799 lbs. bracket, the charges reach a max- 
imum variation of 3,940% for the 3% rate (22c v. $8.89). 


The following table illustrates how changes in the value of live- 
stock during a two-year period would affect the rates charged by 
an auction market using a 4% rate (CX 46): 


* Total value of animals sold, 
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Selling Charges for Highest and Lowest 
Value Cattle Computed at 4 Percent Rate 


500-599 Ibs. 1000 lbs. and over 
Date of Low High Low High 
Sale Value Charge* Value Charge* Value Charge* Value Charge * 


11-12-73 $ 66.60 $2.66 $266.17 $10.64 $290.00 $11.60 $553.80 $22.15 
12-10-73 29.50 1.18 250.80 10.03 270.00 10.80 655.87 26.23 
1-14-74 142.50 5.70 316.10 12.64 321.60 12.86 787.65 31.50 
2-11-74 146.45 5.85 298.35 11.93 288.75 11.55 657.90 26.31 
3-11-74 109.00 4386 274.95 10.99 253.00 10.12 727.75 29.11 
4-8-74 100.00 4.00 248.69 9.94 320.31 12.81 727.39 29.09 
5-13-74. 109.85 4.87 2238.17 8.92 266.25 10.65 695.62 27.82 
6-10-74 114.45 4.57 194.70 7.78 261.80 10.45 441.67 17.66 
7-8-74 115.00 4.60 246.32 9.85 282.15 11.28 745.50 29.82 
8-12-74 75.75 3.03 211.70 8.46 223.65 8.94 599.382 23.97 
9-9-74 85.00 3.40 190.12 7.60 189.37 7.57 590.51 23.62 
10-14-74 34.77 1.89 168.15 6.72 145.60 5.82 445.50 17.82 
11-11-74 68.50 2.14 174.04 6.96 171.69 6.86 319.20 12.76 
12-9-74 40.80 1.63 159.30 6.37 45.41 1.81 474.87 18.99 
1-13-75 65.00 2.60 159.60 6.38 99.20 3.96 586.50 28.46 
2-10-75 70.20 2.80 159.60 6.38 186.15 7.44 420.19 16.80 
38-10-75 61.52 2.46 140.12 5.60 151.50 6.06 454.69 18.18 
4-14-75 11.34 45 163.62 6.54 86.80 8.47 446.12 17.84 
5-12-75 63.00 2.52 197.65 7.90 218.91 8.75 517.00 20.68 
6-9-75 25.75 1.03 220.84 8.83 164.94 6.59 728.17 29.12 
7-14-75 5.25 21 “197.95 7.91 176.81 7.07 492.96 19.71 
8-11-75 27.75 1.11 169.50 6.78 169.60 6.79 454.21 18.16 
9-8-75 33.90 1.385 194.70 7.78 166.65 6.66 432.60 17.30 
10-18-75 28.00 1.12 171.10 6.84 161.60 6.46 438.60 17.54 


The foregoing table illustrates that under a 4% tariff, the char- 
ges to users of similar services each day during this period would 
be highly discriminatory, with some rate payers paying from 2 
to 14 times as much as other rate payers on the same day for the 
same service. 


17. A schedule of rates and charges constructed upon a per- 
centage charge based on gross proceeds is incapable of providing 
revenue that can be reasonably and accurately predicted for any 
future time period. Such a tariff is unreasonable either to the mar- 
ket operator or the rate payer since the market’s revenue (charges 
to the rate payer) fluctuates with changes in the price of live- 
stock, and such fluctuations bear no relation to changes in the cost 
of providing stockyard services. 


For example, during 1972, Major Lewis handled 71,747 animal 


*Selling charges based on 4% of the gross sales value. 
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marketing units valued at $11,853,480. He received total revenue 
of $333,329, and his Total Reasonable Revenue Requirement was 
$222,594. In 1978, with 65,502 animal marketing units valued at 
$16,048,541, he received total revenue of $444,931, and his Total 
Reasonable Revenue Requirement was $229,471. The units of live- 
stock decreased 9% but their value increased 35%. The Total Rea- 
sonable Revenue Requirement increased only 3%, while the total 
revenue received increased 33%. In 1974, his marketing units in- 
creased 15% to 75,165, gross value decreased 39% to $9,771,420, 
revenue received decreased 39% to $273,311 and his Total Reason- 
able Revenue Requirement decreased 3% to $222,871. 


18. Fluctuating livestock prices should not be included in the 
determination of market income. This introduces a variable which 
has nothing to do with the market’s Total Reasonable Revenue 
Requirement and introduces instability in the market’s income. 
Information is available to indicate the relative change in commis- 
sion (market income) for value-based tariff markets—holding 
volume constant. This is the index of prices received by farmers 
for meat animals (Index Numbers of Prices Received and Prices 
Paid by Farmers, Statistical Reporting Service, USDA, Pr 1-5 
(76), May 1976, p. 31). This index for 1972-75 on an annual basis 
and for the first four months of 1976 is as follows: 


Index of Prices Received by Farmers for Meat Animals 


Year 1967=100 1972 = 100 
1972 148 100 
1978 198 134 
1974 165 111 
1975 169 114 
1976 (4 mos.) 178 120 


Livestock prices in 1973 were the highest on record (CXs 65, 68, 
69), resulting in even more excessive incomes for value-based tar- 
iffs than in 1972 (see Finding 15, supra). The extremely low live- 
stock prices, especially in the last quarter of 1974 and first quarter 
of 1975 (averaging 146 on an index of 1967 = 100 (CX 65)), 
forced a number of percent tariff markets to ask complainant for 
rate increases (Tr. 42, 68). 


G. Constructing Per-Head Weight Tariff to Produce 
Total Reasonable Revenue Requirement 


19. Complainant’s proposed tariffs reflect insofar as practic- 
able the differing costs involved in handling different types of 
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animals. For example, light weight cattle require less pen space; 
bulls and pairs require more services. Complainant’s proposed 
tariff brackets are in accord with the historical design of per-head 
tariffs in the industry and reflect the desires of market operators 
(Tr. 209, 421). 


Complainant’s estimates of the total volume and types of an- 
imals to be received at a market, like the determination of the 
market’s reasonable marketing expenses, are based on the most 
recent data available. However, the most recent expense data in 
this proceding came from the respondents’ annual reports for 
1974, whereas complaint had volume data for 1975. The 
1975 volume data was adjusted downward by 6% to reflect the 6% 
decrease in the January 1, 1976, State of Arkansas inventory com- 
pared to January 1, 1975. Complainant received expert advice as 
to its 1976 volume forecasts from the Department’s Economic Re- 
search Service (CX 71; Tr. 91-101), and considered each market’s 
prior volume history for a number of years. Complainant’s total 
volume estimates for the respondents’ 1976 livestock receipts are 
reliable for ratemaking purposes. 


To break down each market’s 1976 estimated volume into types, 
complainant obtained a 12-month sample of each respondent’s 
actual receipts, by types, for the period ending March 1976, the 
month prior to the hearing in this proceeding. The sample was 
made of all sales held during the second week of every other 
month during that 12-month period (CXs 74-77). This sample 
affords a reliable basis for estimating for the future the types of 
animals that will be received at each market, including their 
weight classifications, and how many will be offered as pairs (Tr. 
415). The number of livestock available to be marketed in each 
tariff bracket (e.g., cattle under 300 lbs., cattle over 300 lbs., bulls 
and pairs) does not materially change from year to year. If any 
change occurs it is over time due to shifts in the types of live- 
stock production and changes to other forms of agriculture in an 
area. These include shifts from livestock to grain, beef produc- 
tion to dairy and beef production to housing and truck farming. 


Using the estimates for a market’s future livestock receipts, by 
types, complainant constructs a proposed tariff that will produce, 
or slightly exceed, the market’s Total Reasonable Revenue Re- 
quirement. 

Il. Specific Findings As to Major Lewis. 


20. Respondent, Major Lewis, d/b/a Major Lewis Livestock 
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Auction Sales, is an individual with his place of business at Con- 
way, Arkansas. Respondent is, and at all times mentioned herein 
was: (a) engaged in the business of operating a posted stockyard 
under the Act; (b) engaged in the business of selling livestock on 
a commission basis at the stockyard and as a dealer buying and 
selling livestock in commerce; and (c) registered with the Secre- 
tary of Agriculture as a market agency to sell on commission and 
dealer to buy and sell livestock in commerce. 


21. Complainant accepted for filing (without determining the 
reasonableness thereof) respondent’s Tariff No. 2 effective Janu- 
ary 6, 1961. On January 13, 1976, respondent filed proposed Tariff 
No. 3 to become effective February 1, 1976, which assessed in- 
creased rates and charges for his stockyard services. Complainant 
concluded, after an analysis of the annual report filed by respond- 
ent for the base year 1974, that the proposed rates and charges 
in Tariff No. 3 were unjust, unreasonable and discriminatory and 
suspended the operation of the tariff for 60 days. 


22. The complainant’s cost and revenue analysis based on re- 
spondent’s annual report for the base year 1974, during which 
Tariff No. 2 was in effect, is shown in Figure 1, which follows. 
The individual items on Figure 1 are discussed seriatim in the fol- 
lowing Findings of Fact. 


Major Lewis 
d/b/a Major Lewis Livestock Auction Sales 
Conway, Arkansas 
Cost and Revenue Analysis for Rate Purposes 


(Base Period—Year 1974) 





Adjustments 
(Removals) 

1. Expenses per Analysis $225,249 

2. LESS: Interest $ 8,262 

3. Legal Fees 1,888 

4, Vet Supplies 5,042 

5 Feed 9,314 

6. TOTAL $24,456 

7. LESS: Business Getting and Maintaining 

Expenses 

8. Advertising $ 1,627 

9. Market Support 52,156 

10. Refunds 279 

=: TOTAL $54,062 


12, Adjusted Expenses ($225,249 less lines 6 & 11) $146,731 
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Adjustments 
(Additions) 

13. Adjusted Expenses $146,731 
14. PLUS: Compensation for Working Order $16,758 
15. Allowance for Owner’s Management 

and Interest on Working Capital 5,637 
16. Total Allowance for Owner $22,395 
17. PLUS: Allowance for Business Getting 

and Maintaining $18,791 
18. Allowance for Bad Debts 2,931 
19. Allowance for Use of Land 

(Allowed in Rent Expense) None 
20. Return on Improvements and 

Equipment 1,957 
Zi, TOTAL $23,679 
ez. (Lines 13 + 16 + 21) $192,805 
23. PLUS: Allowance for Operating Margin $30,066 
24, Total Reasonable Revenue Requirement 

(Line 22 + 28) $222,871 
25. Total Revenue 273,311 
26. Current Revenue in Excess of Requirement 

(Line 25 less 24) $ 50,440 

Figure —1 


23. Respondent’s total claimed expenses in the rendition of 
stockyard services during the base year 1974, as shown by his an- 
nual report, were $225,249 (Fig. 1, line 1), including market sup- 
port loss. 


24. During the base year, respondent did not claim an expense 
for a working owner’s salary. Nonetheless, an allowance to com- 
pensate Mr. Lewis as a working owner was later added (Finding 
33, infra). 


25. During the base year, respondent paid $8,262 in interest 
(Fig. 1, line 2). This interest expense was removed by complain- 
ant on the ground that it should not be borne by the rate payers, 
but by the market owner. If such interest is not removed, the rate 
payers would be providing such funds more than once, viz., (i) as 
a return on the buildings and equipment and an allowance for in- 
terest on working capital, and (ii) as an operating expense. How- 
ever, an allowance for interest on working capital was added 
(Finding 34, infra). 


26. During the base year, respondent did not report any bad 
debt losses. Accordingly, there was no bad debt expense to be 
removed. However, an allowance for bad debts was later added 
(Finding 36, infra). 
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27. During the base year, respondent reported $1,838 as legal 
and accounting fees for stockyard operations (Fig. 1, line 3). 
Complainant removed this expense item because it was not incur- 
red in the owner’s auction business. Judge Palmer held that the 
evidence does not support the exclusion of this item (Initial Deci- 
sion, p. 27). But complainant’s rate expert, William J. Jones, 
testified (Tr. 316-319) that he inferred that the legal expenses 
related to a disciplinary action during the base year involving 
Major Lewis’ dealer activities (see In re Major Lewis and Henry 
DeJong, 33 Agr Dec 1294, decided September 6, 1974, in which 
Major Lewis’ registration was suspended for 14 days). Respondent 
produced no evidence to the contrary. Respondent’s silence, in the 
circumstances, gives rise to the strong inference that his testi- 
mony would have been adverse.® “It is certainly a maxim that all 
evidence is to be weighted according to the proof which it was in 
the power of one side to have produced and in the power of the 
other to have contradicted.” Lord Mansfield, in Blatch v. Archer, 
Cowp. 66, quoted with approval in Wigmore, Evidence (3rd ed. 
1940), § 285. Complainant’s evidence relating to the legal ex- 
penses necessarily incurred in the disciplinary action, coupled 
with the inference arising from respondent’s silence, is adequate 
to support the exclusion of this item. 


28. During the base year, respondent paid $5,042 for “vet sup- 
plies” (Fig. 1, line 4). Complaint deducted that expense because 
it should have been charged to those who purchased the supplies 
or service provided. Those consignors who did not receive the sup- 
plies or service should not pay any part of their cost. 


29. During the base year, respondent reported a $9,314 feed 
expense (Fig. 1, line 5). Complainant removed this item because 
it should have been charged to owners whose livestock were fed. 


5. See, Wigmore, Evidence (3rd ed. 1940), §§ 285-291; United States v. Di RE, 332 U.S. 581, 
598; Interstate Circuit v. United States, 306 U.S. 208, 225-227; Vajtauer v. Comm’r of Immi- 
gration, 273 U.S. 103, 111; Bilokumsky v. Tod, 263 U.S. 149, 153-155; Kirby v. Tallmadge, 
160 U.S. 379, 388; International Union v. N.L.R.B., 455 F.2d 1857, 1862-1870 (C.A. D.C.); 
Milbank Mutual Insurance Company v. Wentz, 352 F.2d 592, 597 (C.A. 8); Hoffman v. 
C.LR., 298 F.2d 784, 788 (C.A. 3); Neidhoefer v. Automobile Ins. Co. of Hartford, Conn., 
182 F.2d 269, 270-271 (C.A. 7); Illinois Central Railroad Company v. Staples, 272 F.2d 829, 
834-835 (C.A. 8); Bowles v. Lentin, 151 F.2d 615, 619 (C.A. 7), certiorari denied, 327 U.S. 
805; Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2d 253, 256-257 (C.C.P.A.); National Labor 
Relations Board v. Remington Rand, Inc., 94 F.2d 862, 867--868 (C.A. 2), certiorari denied, 
804 U.S. 576; In re Livestock Marketers, 35 Agr Dec 1552, 1558 (1976); In re Whaley and 
Groover, 35 Agr Dec 1519, 1522 (1976); In re Ludwig Casca, 34 Agr Dec 1917, 1929-1930 
(1975); In re Braxton M. Worsley, 88 Agr Dec 1547, 1571-1572 (1974); In re Trenton Live- 
stock, Inc., 38 Agr Dec 499, 514 (1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 
110 F.2d 966 (C.A. 4); In re J. A. Speight, 33 Agr Dec 280, 300-301 (1974); and In re Sy 
B. Gaiber & Co., 31 Agr Dec 474, 499 (1972). 
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If this is not done, all consignors must pay part of this cost re- 
gardless of the fact that they did not receive anything in return, 
The tariff for this market states in section IV (Feed) ‘None fed.” 


30. During the base year, respondent reported Business Get- 
ting and Maintaining expenses totalling $54,062 (Fig. 1, line 11). 
Of this amount, $1,627 was expended for advertising designed to 
promote the interests of consignors (Fig. 1, line 8), $52,156 was 
listed as market support loss (Fig. 1, line 9), and $279 was ex- 
pended for refunds (Fig. 1, line 10). Complainant deducted all of 
the Business Getting and Maintaining expenses (Fig. 1, line 11), 
but added an allowance for this category of expense (Finding 35, 
infra). 


31. Subtracting the foregoing deductions totalling $78,518 
from respondent’s total expenses of $225,249 results in Ad- 
justed Expenses of $146,731 (Fig. 1, line 12), or 65% of respond- 
ent’s total expenses. 


32. During the base year, respondent received on consignment 
75,165 animal units, consisting of 75,165 cattle (CX 5, p. 5). This 


figure is used in computing various allowances referred to below. ° 


33. Complainant added an allowance of $16,758 to compensate 
Mr. Lewis as a “working owner” during the base year (Fig. 1, 
line 14; see Finding 4, supra(. Mr. Lewis’ primary function at the 
weekly auction sale is to serve as a “starter” (CX 5, p. 7). A 
starter sets the starting price or opening bid on consigned cattle 
when such cattle are placed in the auction ring and put up for 
sale. 


34. Complainant added an allowance of $4,697 for Owner’s 
Management (see Finding 5, supra) and $940 for Interest on 
Working Capital (see Finding 6, supra), totalling $5,637 (Fig. 1, 
line 15). 


35. Complainant added an allowance of $18,791 for respond- 
ent’s Business Getting and Maintaining expenses during the base 
year (Fig. 1, line 17). This allowance was the maximum permitted 
under complaint’s policy, 7.e., 25c per animal unit sold at auction 
during the base year (see Finding 8, supra). 


36. Complainant added an allowance of $2,931 for bad debts 
(Fig. 1, line 18; see Finding 7, supra). 


37. Complainant’s customary allowance for land was not added 
(see Fig. 1, line 19) because the land is leased, and the rental ex- 
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pense is included in the unchallenged expenses (see Finding 1, 
supra). 


38. Complainant added an allowance of $1,957 as a return on 
improvements and equipment during the base year (Fig. 1, line 
20), computed on the basis of 10% of the original cost of the im- 
provements and equipment less accumulated depreciation (see 
Finding 9, supra). 


39. Complainant added an allowance of $30,066 for operating 
margin (Fig. 1, line 23; see Finding 11, supra). 


40. Adding all of the allowances, which total $76,140, to re- 
spondent’s Adjusted Expenses of $146,731 results in a Total Rea- 
sonable Revenue Requirement of $222,871 (Fig. 1, line 24). 


41. Respondent’s total revenue derived from selling commis- 
sions and yardage during the base year was reported as $273,091. 
Of this total, $265,794 was reported as commission income and 
$7,297 was reported as yardage income (CX 5, p. 4). The yardage 
charge in Tariff No. 2 was 10c per head for all classes and species. 
Multiplying 10c by the 75,165 head of cattle sold during the base 
year equals $7,517, which is $220 more than reported by respond- 
ent. Adding this $220 to respondent’s reported revenue of $273,091 
results in Total Revenue of $273,311 (Fig. 1, line 25). 


42. Complainant determined that the revenue received by the 
respondent during the base year of $273,311 (Fig. 1, line 25) ex- 
ceeded his Total Reasonable Revenue Requirement of $222,871 
(Fig. 1, line 24) by $50,440 (Fig. 1, line 26) or 23% ($50,440 + 
$222,871). 


43. Respondent’s proposed Tariff No. 3 increased his rates 
and charges 1% on the gross sales price and 15c per head (yard- 
age) on all livestock (CX 1). The gross value of livestock sold dur- 
ing the base period was $9,771,420. The 1% increase in charges 
applied to that amount would result in an increase in revenue of 
$97,714. The 75,165 head of livestock multiplied by the 15c in- 
crease in yardage would result in $11,275 additional revenue. The 
combination of these two amounts is $108,989. The $108,989 plus 
the $50,440 excess revenue already generated under the prior 
tariff (Finding 42, supra) would produce a projected excess reve- 
nue of $159,429 based on the value and volume of livestock handled 
during the base year, or 72% more than the Total Reasonable 
Revenue Requirement ($159,429+$222,871). Morevover, respond- 
ent’s reasonably anticipated livestock volume for 1976 is 20% 
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higher than for the base year 1974, which would tend to increase 
his 1976 revenue by an additional 20%, if the value of livestock 
in 1976 remained the same as in the base year. 


However, since the great bulk of respondent’s revenue is derived 
from rates and charges which are based on the value of livestock 
sold, complainant cannot estimate with accuracy the total revenue 
or the revenue in excess of the Total Reasonable Revenue Require- 
ment that wil be generated by respondent’s proposed tariff for any 
future period. For example, the average price per hundredweight 
(cwt.) for a 400 pound feeder steer in Arkansas during 1974 was 
$38.12. The average price during the first five months of 1976 for 
the same 400 pound feeder steer in Arkansas was $39.80 per cwt.,6 
a 4.4% increase. Although the total revenue to be received by re- 
spondent in 1976 cannot be estimated with accuracy, it can reason- 
ably be predicted that respondent’s total revenue in 1976 will sub- 
stantially exceed his Total Reasonable Revenue Requirement. 


Respondent’s proposed Tariff No. 3 is and will be unjust, un- 
reasonable and discriminatory. 


44. Complainant’s proposed schedule of rates and charges (CX - 


81) would, based on the reasonably anticipated volume of 90,430 
animal units for 1976 (computed from CX 78; Tr. 418-419), pro- 
duce $223,104.75 (CX 78), which is slightly more than re 
spondent’s Total Reasonable Revenue Requirement. Complainant’s 
proposed rates and charges are just, reasonable and nondiscrim- 
inatory and are the rates and charges which respondent should 
assess and collect for his services and the use of his facilities. 


III. Specific Findings As to Central Arkansas Auction Sale, 
Ine. 


45. Respondent, Central Arkansas Auction Sale, Inc., is a cor- 
poration with its place of business at Morrilton, Arkansas. Re- 
spondent is, and at all times mentioned herein was: (a) engaged 
in the business of operating the Central Arkansas Auction Sale, 
Inc., a posted stockyard under the Act; (b) engaged in the busi- 
ness of selling livestock on a commission basis at the stockyard; 
and (c) registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce. 


46. Complainant accepted for filing (without determining the 
reasonableness thereof) respondent’s Tariff No. 1 effective March 


6. Source: Monthly price data, Livestock Market News Branch, Livestock Division, AMS, 
USDA. 
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2, 1971. On January 138, 1976, respondent filed proposed Tariff 
No. 2 to become effective February 1, 1976, which assessed in- 
creased rates and charges for its stockyard services. Complainant 
concluded, after an analysis of the annual report filed by 
respondent for the base year 1974, that the proposed rates and 
charges in Tariff No. 2 were unjust, unreasonable and discrim- 
inatory, and suspended the operation of the tariff for 60 days. 


47. The complainant’s cost and revenue analysis based on re- 
spondent’s annual report for the base year 1974, during which 
Tariff No. 1 was in effect, is shown in Figure 2, which follows. 
The individual items on Figure 2 are discussed seriatim in the fol- 
lowing Findings of Fact. 


Central Arkansas Auction Sale, Inc. 
Morrilton, Arkansas 


Cost and Revenue Analysis for Rate Purposes 
(Base Period—Year 1974) 


Adjustments 
(Removals) 
1. Expenses per Analysis $60,906 
2. LESS: Compensation to Owner-Officers $13,355 
3. Bad Debts 33 
4, Charity & Contributions 130 
5. Excess Repairs 4,000 
6. TOTAL $17,518 
7. LESS: Business Getting & Maintaining Expenses 
8. Market Support 5,862 
9. Adjusted Expenses ($60,906 less lines 6 & 8) $37,526 
10. Adjusted Expenses $37,526 
11, PLUS: Compensation for Owner-Officers $ 8,612 
42, Allowance for Owner-Officers’ 
Management and Interest on 
Working Capital 1,292 
13. Total Allowance for Owner-Officers $9,904 
14. PLUS: Allowance for Business Getting and 
Maintaining $ 4,306 
15. Allowance for Bad Debts 660 
16, Allowance for Use of Land 1,033 
a7, Return on Buildings and Equipment 2,754 
18. TOTAL  $ 8,758 
19. (Lines 10 + 13 + 18) $56,183 
20. PLUS: Allowance for Operating Margin $ 6,890 
21. Total Reasonable Revenue Requirement (Line 19 ++ 20) $63,073 
22. Total Revenue per Annual Report $58,863 
23. Current Revenue in Excess of Requirement 
(Line 22 minus 21) minus (—$ 4,210) 


Figure — 2 
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48. Respondent’s total claimed expenses in the rendition of 
stockyard services during the base year 1974, as shown by its an- 
nual report, were $60,906 (Fig. 2, line 1), including market sup- 
port loss. 


49. During the base year, respondent paid the three owner- 
officers of the corporation $13,355. This was removed by com- 
plainant (Fig. 2, line 2) since it was not an amount arrived at 
through arms-length bargaining (Tr. 23-24). However, an allow- 
ance to compensate the officers for services performed at the auc- 
tion sale was later added (Finding 57, infra). 


50. During the base year, respondent did not report any in- 
terest expense. However, an allowance for interest on working 
capital was added by complainant (Finding 58, infra). 


51. During the base year, respondent incurred bad debt losses 
of $33, which were removed by complainant (Fig. 2, line 3). A bad 
debt allowance was later added (Finding 60, infra). 


52. During the base year, respondent paid $130 for “charity 
and contributions” (Fig. 2, line 4). These expenses were properly 
removed by complainant because it is not considered reasonable 
that rate payers make involuntary donations to charities not of 
their choice (Tr. 27). The principle of requiring that stockholders 
rather than rate payers make contributions to charities was sup- 
ported by the California Supreme Court in Pacific Telephone and 
Tel. Co. v. Public Utilities Com’n, 44 Cal. Rptr. 1, 401 P. 2d 353, 
374-375. Similarly, the Maryland Court of Appeals held that an 
allowance of charitable contributions “amounts to an involuntary 
levy on the ratepayers.” See Chesapeake and Potomac Tel. Co. v. 
Public Service Com’n, 230 Md. 395, 187 A.2d 475, 485, and cases 
cited therein. 


Judge Palmer refused to disallow this item because of the ab- 
sence of proof upon audit that an exception did not prevail, i.e., 
relating to donations that promote harmonious employer-employee 
relations (Initial Decision, p. 32). The narrow exception, which 
in practice very rarely applies at auction stockyards, was stated 
in In re Market Agencies at Sioux City Stockyards, 9 Agr Dec 4, 
83 (1950), involving a terminal stockyard, as follows: 

A question was raised at the hearing as to the extent, if any, gifts, 
donations and the like made by the agencies should be included in 


expenses and passed to patrons in the rates they pay. This question 
has been presented in every rate case which has arisen under the 
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Packers and Stockyards Act. The procedure followed in all these 
cases has been to include those gifts and donations which tend to im- 
prove the morale of workers or to promote harmonious employer-em- 
ployee relationships and to exclude all those of a general nature 
which benefitted the communities in which the agencies lived. Ex- 
amples of excluded expenses are: donations to the Red Cross, Amer- 
ican Cancer Society, Sioux City Community Fund, United Jewish 
Appeal, American Legion, Y.M.C.A., Salvation Army, Morningside 
College, Sioux City Chamber of Commerce, and to various churches. 
These donations should be borne by the agencies since they determine 
whether to make them, how much to give, and since their own commu- 
nity benefits through them. The procedure of disallowing this type 
of expense has been followed in al! other commission rate cases, has 
been sanctioned by the courts, and is followed in this proceeding, 


Under this narrow exception, contributions, e.g., to an em- 
ployee welfare or gift fund or to an employee bowling or softball 
team would be allowed by complainant. But all donations regarded 
as charitable donations or general contributions for the benefit 
of the community are excluded. Respondent submitted no evidence 
that its claimed $130 expense for “Charity and contributions” 
came within the terms of that narrow exception. It is well settled 
that the burden rests on a person asserting or relying on an excep- 


- tion to demonstrate that the facts are within the strictly construed 


terms of the exception. Piedmont & Northern Ry. v. Comm’n, 286 
U.S. 299, 311-312; United States v. Morrow, 266 U.S. 531, 
584-536; Spokane & Inland R.R. v. United States, 241 U.S. 344, 
350; Schlemmer v. Buffalo, Rochester, &c. Ry., 205 U.S. 1, 10; 
Shilkret v. Musicraft Records, 131 F.2d 929, 931 (C.A. 2), cer- 
tiorari denied, 319 U.S. 742; Detroit Edison Co. v. Securities & 
Exchange Commission, 119 F.2d 730, 739 (C.A. 6), certiorari 
denied, 314 U.S. 618; Great Atlantic & Pacific Tea Co. v. Federal 
Trade Com’n., 106 F.2d 667, 674 (C.A. 3), certiorari denied, 308 
US. 625.7 


58. During the base year, respondent paid $9,482 for repairs 
and maintenance of building, structures and equipment. Of this 
total, $4,000 was deducted (Fig. 2, line 5) on the ground that it 
was expended for capital improvements or betterments (Tr. 334). 
Judge Palmer held that “since the P&SA challenge is based neither 
upon an audit of respondents’ records nor upon an inspection of 
the market’s physical structure, being an estimate only, this $4,000 
amount has not been found to be improper and is therefore re- 
stored” (Initial Decision, p. 32). 


7. Also, I infer from respondent’s silence that any evidence offered by respondent would have 
been adverse to respondent (see Finding 27, supra). 
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I disagree with Judge Palmer’s conclusion. Complainant re- 
moved $4,000 of the reported $9,482.30 expense for repairs and 
maintenance because it considered the full amount excessive (Tr. 
334). This pragmatic adjustment was made by complainant’s rate 
expert, William J. Jones, based upon his review of respondent’s 
annual reports and his learning from personnel of complainant’s 
Area Office that respondent had made capital improvements at 
the stockyard (new pens, paving, roof constructed over area of 
pens, etc.). The annual reports disclosed that respondent’s repairs 
and maintenance expenses were unusually high, 7.e., 20% of the 
original cost of buildings and equipment in 1973 and 18% in 
1974 (CX 35). Respondent’s annual reports show the original cost 
of buildings and equipment remaining at $53,464, although it 
made capital improvements. The repairs and maintenance ex- 
penses which guided Mr. Jones were: 


1969 $ 4,997.37 
1970 $ 3,966.91 
1971 $ 4,751.03 
1972 $ 8,974.08 
1973 $10,698.89 
1974 $ 9,482.39 


The evidence supports complainant’s determination that the 
repairs and maintenance expenses were unreasonable and not 
normal for the base period, and that $5,482.39 is a reasonable 
amount to be included as legitimate repairs and maintenance (Tr. 
334, 407-412, 458). The only witness who testified on behalf of 
the respondent, Mr. Sherman Durham, admitted that he did not 
know whether the $9,482.39 reported was expended in normal 
maintenance (Tr. 657). The respondents requested and were 
granted a continuance specifically to enable their accountants to 
review the adjustments made by complainant’s witness William 
J. Jones. The failure of respondent to present any evidence con- 
tradicting complainant’s evidence gives rise to the strong infer- 
ence that such evidence would have been adverse to respondent 
(see Finding 27, supra). 


54. During the base year, respondent reported Business Get- 
ting and Maintaining expenses totalling $5,862 (Fig. 2, line 8). All 
of this amount was attributable to market support losses. Com- 
plainant deducted all of the Business Getting and Maintaining 
expenses, but added an allowance for this category of expense 
(Finding 59, infra). 
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55. Subtracting the foregoing deductions totalling $23,380 
from respondent’s total expenses of $60,906 results in Ad- 
justed Expenses of $37,526 (Fig. 2, line 9), or 62% of respond- 
ent’s total expenses. 


56. During the base year, respondent received on consignment 
17,901 head of livestock, or 17,224 animal units, consisting of 
6,894 cattle, 9,840 calves, 983 hogs, 30 sheep or goats, and 154 
horses or mules (CX 6). The number of animal units is used 
in computing various allowances referred to below. 


57. Complainant added an allowance of $8,612 to compensate 
the owner-officers of respondent for services performed at the 
auction during the base year (Fig. 2, line 11; see Finding 
4, supra). 


58. Complainant added an allowance of $1,077 for Owner’s 
Management (see Finding 5, swpra) and $215 for Interest on 
Working Capital (see Finding 6, supra), totalling $1,292 (Fig. 2, 
line 12). 


’ 569. Complainant added an allowance of $4,306 for respond- 
ent’s Business Getting and Maintaining expenses during the base 
year (Fig. 2, line 14). This allowance was the maximum permitted 
under complainant’s policy, 7.e., 25c per animal unit sold at auc- 
tion during the base year (see Finding 8, supra). 

(Fig. 2, line 15; see Finding 7, supra). 


60. Complainant added an allowance of $660 for bad debts 
(Fig. 2, line 15; see Findinggg 7, supra). 


61. Complainant added an allowance of $1.033 for the stock- 
yard’s use of land during the base year (Fig. 2, line 16; see Find- 
ing 10, supra ). 


62. Complainant added an allowance of $2,754 for respondent’s 
return on buildings, structures and equipment during the base 
year (Fig. 2, line 17; see Finding 9, supra). Respondent’s annual 
report (CX 6, p. 2) shows original cost of buildings and equip- 
ment as $53,464.09 and accumulated depreciation of $25,922.37. 
The resulting book value shown is $27,922.37. This is a mathe- 
matical error. The correct book value ($53,464.09—$25,922.37) 
is $27,541.72. Complainant’s allowance is computed on the basis 
of 10% of the correct book value. 
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63. Complainant added an allowance of $6,890 for operating 


margin (Fig. 2, line 20; see Finding 11, supra). 


64. Adding all of the allowances, which total $25,547, to re- 
spondent’s Adjusted Expenses of $37,526, results in a Total Rea- 
sonable Revenue Requirement of $63,073 (Fig. 2, line 21). 


65. Respondent’s total revenue derived from selling commis- 
sions and yardage during the base year was $58,062 (CX 6, p. 4), 
and it received other income of $801, or total income of $58,863 
(Fig. 2, line 22). 


66. Complainant determined that the revenue received by re- 
spondent during the base year of $58,863 (Fig. 2, line 22) was less 
than its Total Reasonable Revenue Requirement of $63,073 (Fig. 
2, line 21) by $4,210 (Fig. 2, line 23). 


67. Respondent’s proposed Tariff No. 2 increased its rates and 
charges 1% on the gross sales price and 15c per head (yardage) 
on all livestock (CX 2). The gross value of livestock sold during 
the base year was $2,199,425. The 1% increase in charges applied 
to that amount would result in an increase in revenue of $21,994. 
The 17,901 head of livestock multiplied by the 15c increase in 
yardage would result in $2,685 additional revenue. The combina- 
tion of these two amounts is $24,679. Adding $24,679 to respond- 
ent’s total revenue of $58,863 would equal $83,542, which is 
$20,469, or 832% ($20,469 + $63,073), more than the Total Rea- 
sonable Revenue Requirement. Moreover, respondent’s reasonably 
anticipated livestock volume for 1976 is 28% higher than the 
base year 1974, which would tend to increase respondent’s 1976 
revenue by an additional 28%, if the value of livestock in 1976 re- 
mained the same as in the base year. 


However, since the great bulk of respondent’s revenue is derived 
from rates and charges which are based on the value of livestock 
sold, complainant cannot estimate with accuracy the total revenue | 
or the revenue in excess of the Total Reasonable Revenue Require- | 
ment that will be generated by respondent’s proposed tariff for 
any future period. But it can reasonably be predicted that respon- 
dent’s total revenue in 1976 will substantially exceed its Total 
Reasonable Revenue Requipment. 


68. Respondent’s proposed Tariff No. 2 is and will be unjust, 
unreasonable and discriminatory. 


69. Complainant’s proposed schedule of rates and charges | 


| 
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(CX 82) would, based on the reasonably anticipated volume of 
22,117 animal units for 1976 (computed from CX 79), produce 
$63,811.40 (CX 79), which is slightly more than respondent’s 
Total Reasonable Revenue Requirement. Complainant’s proposed 
rates and charges are just, reasonable and nondiscriminatory and 
are the rates and charges which respondent should assess and col- 
lect for it services and the use of its facilities. 


IV. Specific Finding As to Travis McGee. 


70. Respondent, Travis McGee, d/b/a Atkins Livestock Auc- 
tion, is an individual with his place of business at Atkins, Arkan- 
sas. Respondent is, and at all times mentioned herein was: (a) en- 
gaged in the business of operating a posted stockyard under the 
Act; (b) engaged in the business of selling livestock on a com- 
mission basis at the stockyard and as a dealer buying and selling 
livestock in commerce; and (c) registered with the Secretary of 
Agriculture as a market agency to sell on commission and dealer 
to buy and sell livestock in commerce. 


71. Complainant accepted for filing (without determining the 
reasonableness thereof) respondent’s Tariff No. 1 effective 
April 18, 1972, as amended by Supplement No. 1 effective March 
28, 1973. Supplement No. 1 pertains to special horse and mule 
sales only. On January 14, 1976, respondent filed proposed Tariff 
No. 2 to become effective February 1, 1976, which assessed in- 
creased rates and charges for his stockyard services. Complainant 
concluded, after an analysis of the annual report filed by respond- 
ent for the base year 1974, that the proposed rates and charges 
in Tariff No. 2 were unjust, unreasonable and discriminatory and 
suspended the operation of the tariff for 60 days. 


72. The complainant’s cost and revenue analysis based on re- 
spondent’s annual report for the base year 1974, during which 
Tariff No. 1 was in effect, is shown in Figure 3, which follows. 
The individual items on Figure 3 are discussed seriatim in the 
following Findings of Fact. 
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Travis McGee 








d/b/a Atkins Livestock Auction ex 
Adkins, Arkansas : 
Cost and Revenue Analysis for Rate Purposes : 
(Base Period—Year 1974) tre 
Adjustments an 
(Removals) an 
1. Expenses per Analysis $66,978 ne 
2. LESS: Vet. Medicine $ 337 all 
3. LESS: Business Getting & Maintaining on 
Expenses | 
4, Advertising $ 380 Co} 
5. Market Support 25,887 in 
6. TOTAL $26,267 
7. Adjusted Expenses ($66,978 less lines 2 & 6) $40,374 ti 
17 
Adjustments Of 
(Additions) pr 
8. Adjusted Expenses $40,374 
9. PLUS: Compensation for Working Order $ 8,677 Ws 
10. Allowance for Owner’s Management de 
Interest on Working Capital $ 1,302 (I 
a Total Allowance for Owner $ 9,979 pe 
12. PLUS: Allowance for Business Getting 
and Maintaining $ 4,339 
13. Allowance for Bad Debts 621 fr 
14, Allowance for Use of Land 1,041 EB; 
15. Return on Buildings and Equipment 886 - 
16. TOTAL $ 6,887 7 
17. (Lines 8 -+ 11 + 16) $57,240 
18. PLUS: Allowance for Operating Margin $ 6,942 17 
19. Total Reasonable Revenue Requirement : 
(Line 17 + 18) $64,182 1S 
20. Total Revenue per Annual Report $65,497 
21. Current Revenue in Excess of Requirement 
(Line 20 minus 19) $ 1,315 M 
Figure — 3 lir 
73. Respondent’s total claimed expenses in rendering stock- = 
; : : se! 
yard services during the base year 1974, as shown by his annual me 
report, are $66,978 (Fig. 3, line 1), including market support loss. 
74. During the base year, respondent did not report any ex- M 
penses for owner’s salary, interest or bad debts. Allowances to W 
compensate Mr. McGee as a working owner, for interest on work- lir 


ing capital and for bad debts were added later (Findings 79, 80 
and 82, infra). 
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75. During the base year, respondent paid $337 as “Vet. med.” 
expense (Fig 3, line 2). That expense was originally deducted by 
complainant on the ground that it should have been charged to 
those who purchased the supplies or service provided. However, at 
the hearing it was ascertained that the $337 was expended for the 
treatment of “caught cattle’ (Tr. 531-533). Accordingly, that 
amount should have been included in the total Business Getting 
and Maintaining expenses. However, since respondent’s total Busi- 
ness Getting and Maintaining expenses exceeded the maximum 
allowed by complainant (Findings 76 and 81, infra), the end re- 
sult would not change. In any event, it was properly removed by 
complainant as a separate expense item, and Judge Palmer erred 
in allowing it as a separate expense item (Initial Decision, p. 36). 


76. During the base year respondent reported Business Get- 
ting and Maintaining expenses totalling $26,267 (Fig. 3, line 6). 
Of this amount, $380 was expended for advertising designed to 
promote the interests of consignors (Fig. 3, line 4) and $25,887 
was shown as market support loss (Fig. 3, line 5). Complainant 
deducted all of the Business Getting and Maintaining expenses 


- (Fig. 3, line 6), but added an allowance for this category of ex- 


pense (Finding 81, infra). 


77. Subtracting the foregoing deductions totalling $26,604 
from respondent’s total expenses of $66,978 results in Adjusted 
Expenses of $40,374 (Fig. 3, line 7), or 60% of respondent’s total 
expenses. 


78. During the base year, respondent received on consignment 
17,354 animal units, consisting of 17,354 head of cattle. This figure 
is used in computing various allowances referred to below. 


79. Complainant added an allowance of $8,677 to compensate 
Mr. McGee as a “working” owner during the base year (Fig. 3, 
line 9; see Finding 4, supra). Mr. McGee’s primary function at the 
weekly auction sale is to serve as “starter” (CX 7, p. 7). A starter 
sets the starting price or opening bid on consigned cattle when 
such cattle are placed in the auction ring and put up for sale. 


80. Complainant added an allowance of $1,085 for Owner’s 
Management (see Finding 5, supra) and $217 for Interest on 
Working Capital (see Finding 6, supra), totalling $1,302 (Fig. 3, 
line 10). 


81. Complainant added an allowance of $4,339 (Fig. 3, line 12) 
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for respondent’s Business Getting and Maintaining expenses dur- 
ing the base year. This allowance was the maximum permitted un- 
der complainant’s policy, i.e., 25c per animal unit sold at auction 
during the base year (See Finding 8, supra). 


82. Complainant added an allowance of $621 for bad debts 
(Fig. 3, line 13; see Finding 7 supra). 


83. Complainant added an allowance of $1,041 for the stock- 
yard’s use of land during the base year (Fig 3, line 14; see Find- 
ing 10, supra). 


84. Commplainant added an allowance of $886 for respondent’s 
return on buildings and equipment during the base year (Fig. 3, 
line 15; see Finding 9, supra). 


85. Complainant added an allowance of $6,942 for operating 
margin (Fig. 3, line 18; see Finding 11, supra). 


86. Adding all of the allowances, which total $23,808, to res- 
pondent’s Adjusted Expenses of $40,374 results in a Total Reason- 
able Revenue Requirement of $64,182 (Fig. 3, line 19). 


87. Respondent’s total revenue derived from selling commmis- 
sions and yardage during the base year was $65,497 (CX 7, p. 4). 
No other income items were reported. 


88. Complainant determined that the revenue received by the | 


respondent during the base year of $65,497 (Fig. 3, line 20) ex- 
ceeded his Total Reasonable Revenue Requirement of $64,182 (Fig. 
3, line 19) by $1,315 (Fig 3, line 21), or 2% ($1,315 + $64,182). 


89. Respondent’s proposed Tariff No. 2 increased his rates and 
charges 1% on the gross sales price and 15c per head (yardage) 
on all livestock (CX 3). The gross value of livestock sold during 


the base year was $2,071,601. The 1% increase in charges applied | 
to that amount would result in an increase in revenue of $20,716. | 
The 17,354 head of livestock multiplied by the 15c increase in | 


yardage would result in $2,603 additional revenue. The combina- 
tion of these two amounts is $23,319. The $23,319 plus the $1,315 
excess revenue already generated under the prior tariff would 
produce a projected excess reevnue of $24,634 based on the value 
and volume of livestock handled during the base year, or 38% 


more than the Total Reasonable Revenue Requirement ($24,634 + | 
$64,182). Moreover, respondent’s reasonably anticipated livestock | 
volume for 1976 is 17% higher than for the base year 1974, which : 
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would tend to increase his 1976 revenue by an additional 17%, if 
the value of livestock in 1976 remained the same as in the base 
year. 


However, since the great bulk of respondent’s revenue is de- 
rived from rates and charges which are based on the value of live- 
stock sold, complainant cannot estimate with accuracy the total 
revenue or the revenue in excess of the Total Reasonable Revenue 
Requirement that will be generated by respondent’s proposed tariff 
for any future period. But it can reasonably be predicted that res- 
pondent’s total revenue in 1976 will substantially exceed his Total 
Reasonable Revenue Requirement. 


90. Respondent’s proposed Tariff No. 2 is and will be unjust, 
unreasonable and discriminatory. 


91. Complainant’s proposed schedule of rates and charges (CX 
83) would, based on the reasonably anticipated volume of $20,247 
animal units for 1976 (computed from CX 78), produce $64,607.80 
(CX 78), which is slightly more than respondent’s Total Reason- 
able Revenue Requirement. Complainant’s proposed rates and 


' charges are just, reasonable and nondiscriminatory and are the 


rates and charges which respondent should assess and collect for 
his services and the use of his facilities.. 


V. Specific Findings As to Bill Rice and Lois Rice. 


92. Respondents Bill Rice and Lois Rice, d/b/a Cleburne Coun- 
ty Livestock Auction Sale, are a partnership with a place of busi- 
ness at Heber Springs, Arkansas. Respondents are, and at all times 
mentioned herein were: (a) engaged in the business of operating 
a posted stockyard under the Act; (b) engaged in the business of 
selling livestock on a commission basis at the stockyard ;° and (c) 
registered with the Secretary of Agriculture as a market agency 
to sell on commission. 


93. Complainant accepted for filing (without determining the 
reasonableness thereof) respondents’ Tariff No. 2 effective April 
10, 1973. On January 15, 1976, respondents filed proposed Tariff 
No. 3 to become effective February 1, 1976, which assessed in- 
creased rates and charges for their stockyard services. Complain- 


8. Official records maintained in the Registrations, Bonds and Reports Branch of the Packers 
and Stockyards Administration, USDA, show the registration for respondents was amended 
July 2, 1975, to include operations as a dealer buying and selling livestock in commerce for 
their own account, 
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ant concluded, after an analysis of the annual report filed by res- 
pondents for the base year 1974, that the proposed rates and char- 
ges in Tariff No. 3 were unreasonable and discriminatory, and 
suspended the operation of the tariff for 60 days 


94. The complainant’s cost and revenue analysis based on res- 


pondent’s annual report for the base year 1974, during which Tar- 
iff No. 2 was in effect, is shown in Figure 4, which follows. The 
individual items on Figure 4 are discussed seriatim in the follow- 
ing Findings of Fact. 








Adjustments 
(Removals) 
1. Expenses per Analysis $52,674 
2. LESS: Interest $ 2,843 
3. Trucking and Hauling 12,595 
4. Pasture Rent 1,000 
5. Vet. & Medicine 940 
6. Fertilizer 780 
a Feed 5,832 
8. TOTAL $23,990 
9. LESS: Business Getting & Maintaining 
Expenses 
10. Advertising $ 850 
ii. Market Support Not Shown 
12. TOTAL $ 850 
13. Adjusted Expenses2 ($52,674 less lines 8 & 12) $27,834 
Adjustments 
(Additions) 
13. Adjusted Expenses $27,834 
14. PLUS: Compensation for Working Owners $ 7,691 
15. Allowance for Owners’ Management 
and Interest on Working Capital 1,154 
16. Total Allowance for Owners $ 8,845 
17. PLUS: Allowance for Business Getting 
and Maintaining . $ 850 
18. Allowance for Bad Debts 477 
19. Allowance for Use of Land 923 
20. Return on Buildings and Equipment 9,438 
21 TOTAL $11,688 
22 (Lines 18 + 16 + 21) $48,367 
23. PLUS: Allowance for Operating Margin $ 6,152 
24. Total Reasonable Revenue Requirement 
(Line 22 + 23) $54,519 
25. Total Revenue per Annual Report $36,097 


6. Current Revenue in Excess of Requirement 


(Line 25 minus 24) 
Figure — 4 
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95. Respondent’s total claimed expenses in the rendition of 
stockyard services during the base year 1974, as shown by their 
annual report, were $52,674 (Fig. 4, line 1). This includes market 
support expenses that are not specifically itemized in the annual 
report (CX 8, p. 5). None of the market support cattle (which 
were owned by respondents) were charged commission and yard- 
age at this market (Tr. 569). Respondents’ dealer cattle were con- 
signed to their auction market and no commission and yardage 
charges were assessed (Tr. 570). Some expenses in the auction 
annual report are attributable to the dealer account as well as to 
the market support livestock. 


96. During the base year, respondents did not report any own- 
ers’ salaries or bed debts. An allowance was added by complain- 
ant for both of these items (Findings 106 and 109, infra). 


97. During the base year, respondents paid $2,843 in interest 
(Fig. 4, line 2) incurred on debt used for the construction of build- 
ings and facilities (Tr. 570). This interest expense was removed 
by complainant on the ground that it should not be borne by the 


. rate payers, but by the owner-partners. If such interest is not re- 


moved, the rate payers would be providing such funds more than 
once: (a) in the form of an allowance for return on buildings and 
equipment and (b) as an operating expense. An allowance for 
interest on working capital was later added (Finding 107, infra). 


98. During the base year, respondents reported $11,878 in 
trucking expenses and $718 for hauling, for a total of $12,595 
(Fig. 4, line 3). This expense was deducted by complainant. If the 
market operators hauled consignors’ livestock, they should have 
charged them the total cost of providing the service and reported 
the income received. No trucking income was reported. Any truck- 
ing expenses incurred by the owners’ dealer or market support 
activities should be charged to that particular account. None of 
the dealer expenses should be paid by the auction sale consignors. 
Respondents did incur trucking expense for their dealer livestock 
(Tr. 571-572) and own the truck used for this purpose. The truck- 
ing expenses include repairs, tires, gas, oil, licenses, taxes, insur- 
ance and depreciation for the truck. 


99. During the base year, respondents reported $1,000 for pas- 
ture rent (Fig. 4, line 4). However, respondents’ auction market 
has approximately 80 acres of land. For personal reasons, respon- 
dents chose not to utilize this land for holding market support live- 
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stock (Tr. 567). Also, the rented land was utilized for dealer live- 
stock as well as market support livestock. The consignors should 
not be expected to pay this unnecessary expense. Accordingly, the 
expense for pasture land was deducted by complainant. However, 
an allowance of $923 was added by complainant for the use of land 
(Finding 110, infra). 


100. During the base year, respondents paid $940 for “Vet. 
and medicine” (Fig. 4, line 5). This amount was deducted by com- 
plainant because it should have been paid by those who purchased 
the medicines or received the services provided. Those consignors 
who did not receive either should not pay for any part of the cost. 
Some of this expense was attributable to the respondents’ dealer 
activities (Tr. 572-573). 


101. During the base year, respondents paid $780 for fertilizer 
(Fig. 4, line 6). This expense was deducted by the complainant be- 
cause it is not a necessary expense in order to provide stockyard 
services at an auction market. 


102. During the base year, respondents paid a feed expense of | 


$5,832 (Fig. 4, line 7). This expense was removed by complainant | 


because it should have been charged to owners whose livestock 
were fed. If this is not done, all consignors must pay a share of 
the cost regardless of the fact that they did not receive anything 
in return. Respondents did not report any income for feed and do 
not have a feed charge in their current tariff. Some of this expense 
was incurred by the respondents’ dealer livestock (Tr. 573). 


103. During the base year, respondents reported Business Get- 
ting and Maintaining expenses of $850 (Fig. 4, line 10). The total 
amount was for advertising. All of the Business Getting and 
Maintaining expenses totalling $850 were deducted by complain- 
ant (Fig. 4, line 12), but an equal amount was added as an allow- 
ance (Finding 108, infra). 


104. Subtracting the foregoing deductions totalling $24,840 | 


from respondents’ total expenses of $52,674 results in Adjusted 
Expenses of $27,834 (Fig 4, line 13), or 53% of respondents’ total 
expenses, 


105. During the base year, respondents sold through their auc- 


tion 15,573 head of livestock, or 15,381 animal units, consisting of : 
9,551 cattle, 5,660 calves, 215 hogs, 65 sheep or goats and 82 horses 
or mules. Of the 15,381 animal units sold during the base year, | 
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11,600 represented livestock consigned by others, and 3,781, or 
25% (3,781 + 15,381), represented respondents’ own livestock 
(CX 8; Tr. 569-570). The total number of animal units (15,381) 
is used in computing various allowances referred to below. 


106. Complainant added an allowance of $7,691 to compensate 
respondents as working owners during the base year (Fig. 4, line 
14; see Finding 4, supra). 


107. Complainant added an allowance of $962 for Owners’ 
Management and $192 for Interest on Working Capital (see Find- 
ings 5 and 6, supra), totalling $1,154 (Fig. 4, line 15). 


108. Complainant added an allowance of $850 for respondents’ 
Business Getting and Maintaining expenses during the base period 
(Fig. 4, line 17; see Finding 8, supra), which is the actual amount 
shown on respondents’ report. If additional items had been shown 
on the report which would have warranted the maximum allow- 
ance permitted under complainant’s policy (See Finding 8, 
supra), the allowance would have been $3,845 (15,381 x 25c), or 
$2,995 more than the $850 allowed. 


109. Complainant added an allowance of $477 for bad debts 
during the base year (Fig. 4, line 18; Finding 7, supra). Respon- 
dents incorrectly reported the gross value of the livestock sold to 
be only $367,584.66 (CX 8, p. 1). The correct amount could not be 
determined even though a letter was written requesting the cor- 
rect information (CXs 90 and 91), but the gross value was es- 
timated by complainant to be $1,588,446 (CX 42). The bad debt 
allowance computed on the basis of respondents’ erroneous value 
would have been only $110 $367,584.66 x .0003). 


110. Complainant added an allowance of $923 for the stock- 
yard’s use of land during the base year (Fig. 4, line 19; see Find- 
ing 10, supra). 


111. Complainant added an allowance of $9,438 for respond- 
ents’ return on buildings and equipment during the base year (Fig. 
4, line 20; see Finding 9, swpra). 


112. Complainant added an allowance of $6,152 for operating 
margin (Fig. 4, line 23; see Finding 11, supra). 


113. Adding all of the allowances, which total $26,685, to res- 
pondents’ Adjusted Expenses of $27,834 results in a Total Rea- 
sonable Revenue Requirement of $54,519 (Fig. 4, line 24). 
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114. Respondents’ total reported revenue derived from selling 
commissions and yardage during the base year was $36,097 (CX 
8). This does not include income from commissions and yardage 
on respondents’ dealer livestock that were sold at their auction 
market or respondents’ market support livestock resold through 
their auction market (Tr. 569-570). If respondents had included 
the income from commissions and yardage on their own livestock 
sold through their auction, they would have received an addition- 
al $11,759 income,’ or total income of $47,856 ($36,097+-$11,759). 


115. Complainant determined that the reported revenue re- 
ceived by the respondents during the base year of $36,097 (Fig. 
4, line 25) was less than their Total Reasonable Revenue Require- 
ment of $54,519 (Fig. 4, line 24) by $18,422 (Fig. 4, line 26). 
However, the total revenue received by respondents for rate pur- 
poses was $47,856 (Finding 114, supra), which is $6,663 less than 
their originally computed Total Reasonable Revenue Requirement 
($54,519 — $47,856), and $2,152 less than the Total Reasonable 
Revenue Requirement of $50,008 which I have computed (Finding 
116, infra; $50,008 — $47,856). 


116. With respect to the following procedure followed by com- 
plainant, I do not believe that complainant’s briefs fully or ac- 
curately explain what complainant did. Accordingly, I will set 
forth first what complainant’s briefs say complainant did and 
then what I believe complainant did based on the evidence. Which- | 
ever version of what complainant did is correct, I disagree some- | 
what with both versions. I believe complainant’s analysis was over- 
ly generous to respondents. Complainant’s original brief states, 
pp. 106-107: 


27. *** Complainant determined that the current 
revenue received by the respondents during the base 
period was less than their reasonable revenue re- 
quirements by $18,422 (Figure 4, line 26), 7.e., the 
difference between the respondents’ total reason- 
able revenue requirements during the base period 


9. An auction operator is not permitted a “free ride’ at the expense of other consignors; | 
i.e., technically he should pay himself a commission on his own consignments; but if he does 
not, for rate purposes, his income mmust be regarded as increased by the amount of the 
commissions due on his own livestock. 
10. Respondents received $36,097 (Fig. 4, line 25) from 11,600 animal units (Finding 101, 
supra) consigned by others, or an average of $38.11 per animal unit ($36,097 -- 11,600). Hence 
they would have received about $11,759 from their own 3,781 animal units (Finding 105, supra; | 
$8,781 x $3.11; of. Tr. 851). 
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ig (Figure 4, line 24) and the respondents’ total reve- 
X nue received during the base period (Figure 4, line 
ye 25). 

: Of the total animal units (15,381) sold during the 
d base period [i.e., 1974], 3,781 animal units or ap- 
+ proximately 25 percent, were consigned by the res- 
- pondents to their auction sale (Tr. 422-424). Res- 
). pondents did not charge any commission and yard- 


age for these 3,781 units consisting of 3,241 head of 
“ cattle and 540 head of calves. The application of the 
g. 25 percent to the total reasonable revenue require- 
“ ments of $54,519 results in an elimination of $13,- 
) 630, leaving a balance of $40,889 as the reasonable 
r revenue requirement (Secretary of Agriculture v. 


* H. L. Bowman, supra at 432; Brinckmeyer, Tr. 422- 
nt 424). 

dle | 28. The complainant determined that the revenue 
ng received by the respondents during the base period, 


. $36,097 (Figure 4, line 25), was less than their rea- 
sonable revenue requirement of $40,889 Finding 27, 


e | supra, by $4,792. 
set 29. The respondents’ proposed tariff (CX 4) in- 
nd | creased their rates and charges .7 percent on the 
sh- gross sales price and 20 cents per head (yardage) on 
ne- | all livestock. The gross value of livestock sold dur- 
er- ing the base period was estimated at $1,588,446. The 
es, .7 percent increase in charges applied to that amount 
| would result in an increase in revenue of $11,119 
| annually. The 15,573 head of livestock multiplied by 
| the 20 cent increase in yardage results in $3,115 ad- 
| ditional revenue. The combination of these two 
amounts is $14,234. The $14,234 less the $4,792 nega- 
tive revenue generated under the prior tariff would 
produce a projected excess revenue of $9,442 based 
on the value and volume of livestock handled dur- 
~ ing the base period. [ Emphasis supplied. ] 
| 
Ys Complainant’s appeal brief states, pp. 36-37: 
t 
101, | When complainant analyzed the Rices’ annual re- 
me port [i.e., for 1974] on the same basis as it analyzed 


the annual reports filed by the other respondents, 
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it concluded that the costs reported included those 
arising out of their dealing activities and the income 
reported did not include charges for providing stock- 
yard services for their dealer cattle. These conclu- 
sions were based on the review of several hundred 
analyses of annual reports as well as the analyses of 
the other respondents’ annual reports in this pro- 
ceeding. As explained by witnesses Brinkmeyer (Tr. 
422-424) the reasonable revenue requirement was es- 
tablished by allocating the total cost of service be- 
tween the dealer activity and the auction market 
operation based on the percentage of livestock han- 
dled by each (Complainant’s Brief, Proposed Find- 
ing 27, pp. 106-107). 


In another rate proceeding involving an auction 
market, Secretary of Agriculture v. H. L. Bowman, 
supra, at 425, this method of allocating expenses to 
the dealer activity on the basis of volume was ap- 
proved when the respondent’s records did not reflect 
all the expenses separately. In that proceeding, ex- 
penses that could be determined as chargeable to the 
dealer activities were completely removed, and the 
remaining joint expenses were allowed and dis- 
allowed in the proportion borne by the dealer con- 
signments to total market consignments. This was 
precisely the procedure presently followed by com- 
pomplainant (Complainant’s Brief, Proposed Find- 
ing 27, pp. 106-107). Perhaps an audit would per- 
mit the exclusion of more dealer expenses or a more 
precise ascertainment of market operating expenses 
as suggested by Judge Palmer but that would be 
problematical since Mrs. Rice admitted that the rec- 
ords were not kept:in such a way as to permit their 
CPA to separate dealer and auction market expenses 
for the annual report (Tr. 568; Complainant’s Brief, 
p. 106). The failure of the respondents to keep com- 
plete records is not a proper basis for refusing to set 
reasonable rates based on the incomplete data avail- 
from their annual reports. Their annual report data 
may be properly adjusted in accord with the in- 
formed experience of agency personnel relying upon 
their knowledge of auction markets handling similar 
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volumes of livestock, especially those operated by 
two of the other respondents, Central Arkansas 
Livestock Sale, Inc. and Travis McGee. 


In essence, complainant’s briefs say that complainant reduced 
the Total Reasonable Revenue Requirement by 25% because 
25% of respondents’ total volume in the base year 1974 consisted 
of their own livestock, on which no commissions or yardage were 
paid. Complainant’s brief relies on Secretary of Agriculture v. H. 
L. Bowman, 1 Agr Dec 425, 432 (1942), which held that where an 
auction operator failed to keep records dividing expenses between 
his auction and dealer businesses, the expenses could be allocated 
on the basis of the relative volume of livestock handled in each 
category during the base period. Specifically, the Secretary stated 
(ibid) : 


20. In explaining the profit and loss statement, 
the Government accountant testified that the only 
basis upon which a distribution of the expenses could 
be made between the trading and commission activ- 
ities would be on the basis of volume. In other words, 
certain expenses, such as salaries, office supplies, so- 
cial security taxes, etc., applicable to trading and 
consignment activities, should be distributed on a 
headage basis. Of the total volume of 15,566 head of 
livestock handled, 4,027 head, or 26 percent, were 
handled on a trading basis. The application of this 
percentage to the adjusted operating expenses of 
$19,358.22 results in an elimination of $5,033.13, 
leaving an operating expense of $14,325.08 applic- 
able to the commission business of the respondent. 


If complainant’s briefs accurately explain what complainant 
did, complainant reduced the Total Reasonable Revenue Require- 
ment by 25% rather than the adjusted expenses, as was done in 
the Bowman case." 


However, I do not believe that complainant’s briefs are complete 
or accurate, in this respect; z.e., I do not believe that complainant 
reduced the Total Reasonable Revenue Requirement by 25% 
merely because of the allocation problem involving respondents’ 
own livestock handled in the base year 1974, which would involve 


ll. The adjusted expenses reduced in Bowman included Business Getting and Maintaining 
expenses whereas respondents’ adjusted expenses do not include that category of expenses. 
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the Bowman doctrine. Jack W. Brinckmeyer, Chief of complain- | 
ant’s Rates Branch, testified (Tr. 422-424) : 


A. The rate proposed for Heber Springs [2.e., 
Bill and Lois Rice] shows a revenue that these pro- 
posed rates would produce less than what is shown 
on Complainant’s Exhibit No. 42. Complainant’s Ex- 
hibit No. 42 has a revenue requirement of * * * 
$54,519. 


Q. The rates that are shown on Complainant’s 
Exhibit 80 would produce $40,509.10? 


A. That’s what I estimated. 
Q. Why did you prepare a tabulation that pro- 


duced this amount rather than the amount previous- M 
ly testified to? - ant 
A. In again developing a reasonable rate, I felt : a 
that we had to make some adjustments in the reve- ' ally, 
nue requirement for this market because we had a ' data 
greater number of market-owned cattle consigned. pone 
The annual report shows the total consigned live- whic 
stock to be 15, 381 unit [in 1974]. Those units con- base 
signed by the market is 25 percent of the total con- total 
signments. I reduced the $54,519 by 25 percent and sign: 
developed a rate schedule that would produce rates total 
in that area. It was my feeling that the 25 percent | state 
consigned by the market operator, the cost of those (a pr 
should be reduced from that $54,000 to come up with » 1974 
a revenue requirement since the head count for 1975 ' to m 
reported to me was based on consigned livestock and 1976 
not total receipts. volu 
Q. The head count for livestock reported for oe 
1975 to you was the consigned by others than the oh 
market operators? | i 
A. Right. , Volur 

; in 19 

Q. You made the adjustment to allow for the | 1975 
livestock sold through the market in ’75 which had rathe 
been consigned by the operators, dealer livestock, This 
and which were not reported to you in the total num- for, 


ber of livestock consigned through this market? dents 








in- | 
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A. I think that’s right. What I did was, the 1974 
report, I reduced the revenue requirement by 25 per- 
cent, because the 1975 figures did not include the 
livestock consigned by the market operator. 


Q. Is it your understanding that in prior years 
this market has not charged and collected a commis- 
sion on livestock consigned to the market by market 
operators? 


A. That’s my understanding, yes. 
Q. That is the basis for the adjustment? 
A. That’s right. [Emphasis added.] 


Mr. Brinckmeyer’s testimony shows that there is a very import- 
ant reason for making a major adjustment in the rates that other- 
wise would have been prescribed irrespective of any problem as to 
the allocation of dealer expenses in the base year 1974. Specific- 
ally, respondents erroneously failed to include in their volume 
data for 1975, which underlies complainant’s estimate of res- 
pondents’ anticipated volume for 1976, respondents’ own livestock, 
which, it may be inferred, was substantial. For example, in the 
base year 1974, respondents’ own consignments were 25% of their 
total consignments. In 1971, 1972 and 1973, respondents’ own con- 
signments were 27.6%, 26.4% and 26.6%, respectively, of their 
total consignments (CXs 39-41). Hence the substantial under- 
statement of respondents’ volume figures for 1975, which presents 
a problem in addition to the problem of allocating respondents’ 
1974 base year expenses (as in Bowman), required complainant 
to make a major adjustment in respondents’ proposed rates for 
1976; and according to Mr. Brinckmeyer, the failure of the 1975 
volume figures to include respondents’ own livestock is the rea- 
son he reduced the Total Reasonable Revenue Requirement by 
25%. 


Assuming that the 25% adjustment was made because the 1975 
volume figures did not reflect respondents’ own livestock handled 
in 1975, to correct that error by respondents, I would increase the 
1975 volume figures (and thereby the 1976 anticipated revenue), 
rather than reduce the Total Reasonable Revenue Requirement. 
This would more accurately reveal the true nature of, and reason 
for, the adjustment. Specifically, I would estimate that respon- 
dents’ own livestock handled in 1975 was 25% of their total con- 
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signments for 1975, and, therefore, I would increase complainant’s 
estimate as to the reasonably anticipated volume to be received in 
1976 from 13,676 animal units (computed from CX 80) to 18,235” 
animal units.'* This would correspondingly increase complainant's 
estimate of the revenue to be generated in 1976 from complainant’s 
rate schedule from $40,509 (CX 80) to $54,012,* which is ap- 
proximately the same as complainant’s originally computed Total 
Reasonable Revenue Requirement of $54,519 (Fig. 4, line 24). 


Moreover, a further adjustment is necessary because respond- 
ents’ reported expenses in 1974 include dealer expenses, which 
must be removed from their auction expenses for rate purposes. 
Under the Bowman doctrine, the adjusted expenses of $27,834 
could be reduced 25%, or $6,959. In fairness to respondents, how- 
ever, perhaps three items in the adjusted expenses, totalling 
$9,789, should not be reduced, viz., wages paid to auctioneer, scale 
test and depreciation (Finding 1, swpra). Excluding those items 


from the 25% reduction would result in $4,511 reduction in the| 


adjusted expenses ($27,834 — $9,789 = $18,045 x .25 = $4,511). 


Subtracting $4,511 from $54,519 leaves a Total Reasonable Reve- | 
nue Requirement of $50,008. This is the Total Reasonable Revenue | 


Requirement which I find is appropriate for respondents. 


117. Respondents’ proposed Tariff No. 3 increased their rates | 
and charges .7% on the gross sales price and 20c per head (yard-| 
age) on all livestock (CX 4). The gross value of livestock sold| 


during the base year was estimated at $1,588,446 (CX 42). The 
.7% increase in charges applied to that amount would result in an 


increase in revenue of $11,119 annually. The 15,573 head of live-| 


stock sold during the base year multiplied by the 20c increase in 
yardage would result in $3,115 additional revenue. The combina- 
tion of these two amounts is $14,234 (CX 42). The $14,234 less 


12. Since 18,676 animal units are 3/4 of the total, you have to multiply 13,676 by 4/8 to get 
the total (13.676 x 4/ = 18,285). Stated differently, 25% of 18,235 equals 4,339; and 18,fi235 
less 4,559 equals 13676. 

18. This estimate of 18,235 animal units to be received by respondents in 1976, consisting of 
25% of their own livestock, is not only consistent with respondents’ prior history from 1971 
to 1974, in which respondents’ own livestock was 27,6%, 26.4%, 26.6% and 25%, respectively, 
of each year’s total animal units, but it also makes respondents’ projected 1976 volume in- 
crease (over the base year 1974) consistent with the corresponding projected increases for 
the other respondents. Specifically, the 1974 base year volumes and the projected 1976 volume 
for the other respondents are: Major Lewis, 75,165 to 90,430, up 20%; Central Arkansas, 17,224 
to 22,117, up 28%: and Travis McGee, 17,354 to 20,247, up 17% (Findings 32, 44, 56, 69, 78 
and 91, supra). The corresponding figures for Bill and Lois Rice under my estimate are 15,381 
(Finding 105, supra) to 18,235, up 19%. 
14. As in footnote 12, above, since $40,509 is 3/4 of the total, you have to multiply $40,509 
by 4/8 to get the total ($40,509 x 4/3 = $54,012). Stated diferrently, 25% of $54,012 equals| 
$18,508; and $54,012 less $13,503 equals $40,509. i 
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the $2,152 negative revenue generated under the prior tariff 
(Finding 115, swpra) would produce a projected excess revenue 
of $12,082 based on the value and volume of livestock handled dur- 
ing the base year, or 24% ($12,082 + $50,008) more than the 
Total Reasonable Revenue Requirement of $50,008 computed in 
Finding 116, supra. Moreover, respondents’ reasonably anticipated 
livestock volume for 1976 is 19% higher than for the base year 
1974 (Finding 116, supra, fn. 13), which would tend to increase 
respondents’ 1976 revenue by an additional 19%, if the value of 
livestock in 1976 remained the same as in the base year 1974. 


However, since the great bulk of respondents’ revenue is de- 
rived from rates and charges which are based on the value of 
livestock sold, complainant cannot estimate with accuracy the 
total revenue or the revenue in excess of the Total Reasonable 
Revenue Requirement that will be generated by respondents’ pro- 
posed tariff for any future period. But it can reasonably be pre- 
dicted that respondents’ total revenue in 1976 will substantially 
exceed their Total Reasonable Revenue Requirement. 


118. Respondents’ proposed Tariff No. 3 is and will be unjust, 
unreasonable and discriminatory. 


119. Complainant’s proposed schedule of rates and charges 
(CX 84) would, based on the reasonably anticipated volume of 
18,285 animal units for 1976 (Finding 116, supra) produce 
$54,012 (Finding 116, supra), which is $4,004 more than the 
Total Reasonable Revenue Requirement of $50,008 (Finding 116, 
supra) .2> Complainant’s proposed rates and charges are just, rea- 
sonable and nondiscriminatory and are the rates and charges 
which respondents should assess and collect for their services and 
the use of their facilities.” 


120. Judge Palmer Concluded that the evidence was not suf- 
ficient to determine the proper level of respondents’ revenue re- 
quirement (Initial Decision, pp. 38-39). Judge Palmer relies, in 
part, on the fact that there was no appraisal of respondents’ land. 
But such an appraisal is unnecessary since complainant’s formula, 
which is approved in the Conclusions, infra, uses an allowance 


aliases 
15, Ordinarily, I would reduce complainant’s proposed rates so that respondents’ anticipated 
revenue would not exceed their Total Reasonable Revenue Requirement by such a large amount. 
But in view of all of the circumstances of this case, including Judge Palmer’s view that the 
evidence is insufficient to prescribe respondents’ rates, I believe it is prudent to have a 
larger than usual margin for error (see Finding 120, infra). 

16. I do not share respondents’ fear (Tr. 564) that they could not compete if their rates were 
higher than neighboring markets (see, e.g., RX1, pp. 11-12, 37-88). 
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based on the number of animal units sold during the base year 
rather than the value of the land. 


Judge Palmer also relies on respondents’ failure to separate 
their dealer activities from their auction activities, which required 
complainant to make estimates and pragmatic adjustments. But | 
would not reward respondents’ recordkeeping and reporting fail- 
ures—which are violations of the Act—by permitting them to 
charge unjust, unreasonable and discriminatory rates for a year 
or two longer than the other respondents who kept adequate rec- 
ords and made accurate reports. 


Ratemaking is not an exact science. Complainant’s estimates 
and adjustments are reasonable. They are of the type frequently 
made in ratemaking proceedings. See, e.g., In re H. L. Bowman, 
supra, 1 Agr Dec 425, 432 (1942) ; and Southern Louisiana Area 
Rate Cases v. Federal Pow. Com’n, 428 F.2d 407, 422-423 (C.A. 5), 
certiorari denied, 400 U.S. 950, in which the Court referred to 
the “inherent, unavoidable approximate nature of rate regulation” 
(428 F.2d at 423). : 


Moreover, there is ample margin for error in complainant’s pro- | 
posed rates. Complainant’s proposed rates would likely produce in | 
1976 $4,004 more than respondents’ Total Reasonable Revenue Re- 
quirement (Finding 119, supra). This, added to the operating | 
margin of $6,152, provides a margin for error of $10,156. Even 
if I had made no adjustment because of respondent’s failure to | 
separate their dealer and auction expenses in the base year 1974, | 
that would have added only $4,511 to the Total Reasonable Reve- | 
nue Requirement (see Finding 116, swpra). And even if respond- 
ents could have shown that their market support or other business | 
getting expenses entitled them to the maximum allowance for | 
business getting and maintaining expenses, that would have 
added only $2,995 (Finding 108, swpra). Those two items, which 
are the two major items where a reasonable possibility exists that 
better records might have produced different results, total $7,506 
($4,511 + $2,995). Subtracting that total, $7,506, from the 
$10,156 margin for error would still leave a $2,650 margin for 
error ($10,156—$7,506). In other words, if both of those items 
were resolved 100% in respondents’ favor, complainant’s rates 
would still produce $2,650 more than the Total Reasonable Reve- | 
nue Requirement. In the circumstances, I believe that it is unjust | 


and unreasonable to the rate payers to delay their relief from | 
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ear respondents’ exorbitant and discriminatory charges for an addi- 
' tional year or two. 


rate 

red CONCLUSIONS OF LAW 

ut I 

‘ail- 

1 to The Packers and Stockyards Act requires that all 2 rates or 
rear charges made by a stockyard owner or operator be “just, reason- 
rec- able, and nondiscriminatory” (7 U.S.C. 206). There is no judicial 


decision involving an auction stockyard interpreting or applying 

' that broad statutory standard. However, on March 26, 1976, the 

ates Judicial Officer interpreted and applied that phrase in an auction 
ntly| market rate case, and upheld the complainant’s present auction 
van, | market rate policy. In re Giles Lowery Stockyards, 35 Agr Dec 267 


lvea _ (1976). In that case, it was stated (35 Agr Dec at 282) : 
5), | 


1 t The three administrative proceedings involving rates and charges 
: at auction stockyards were decided more than 30 years ago, during 
ion | which time there have been major changes in ratemaking principals. 


Hence, for all practical purposes, this is a case of first impression 
which will serve as a guide for the Department’s rate policy involv- 


pro- ing about 2,000 auction stockyards. Accordingly, the case warrants 
-e in an extensive discussion of the numerous issues raised on appeal. 
Re- Unfortunately, Judge Palmer did not follow the principles 


ting enunciated in Giles Lowery. He stated (Initial Decision, pp. 62, 
uve | 78-79) : 


7 Inasmuch as In re Giles Lowery is presently on appeal, findings 
| ’ on P&SA’s present ratemaking concepts and approach are being 
eve made independently of the Lowery decision * * * . 
ond- 
ness | * * * * 
- for 
have | In reaching our conclusions we have not built upon those con- 
hich | tained in Giles Lowery Stockyards, presently on appeal, but have 
that strictly based them upon the record evidence before us in light of 
506 applicable law and policy expressed prior to the Lowery decision. 

’ That is not to say these conclusions are incompatible with those con- 

the | tained in Lowery; they are not. But the issue differ in such material 
for | respects that to forge links betwen the policy considerations ex- 
tems pressed in Lowery and the problems presently before us would 
rates | have attenuated rather than augmented this decision. 
eve- : 8. Secretary of Agriculture v. Norfolk Horse and Mule Commission Sales Company, 1 Agri- 
ijust t culture Decisions 372 (1942); Secretary of Agriculture v. H. L. Bowman, 1 Agriculture Deci- 


sions 425 (1942); In re Foust-Yarnell Stock Yards, 4 Agriculture Decisions 826 (1948). 
from [Footnote in original. ] 
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The principal difference is that in Lowery, P&SA utilized formu- 
lated allowances in support of evidence obtained through audit and 
through the testimony of experts on property values. Therefore, 
the allowances were then considered wholly in terms of the proba- 
tive weight they added to complainant’s position, and not as has been 
urged here, as evidentiary substitutes. In addition, with the possible 
exception of respondents Bill and Lois Rice, the differences between 
revenue determinations based on the filed reports and on the P&SA 
series of allowances have been so insignificant as to make it clear 
that complainant’s real goal is the establishment of simplified pro- 
cedure for use as a matter of rote in future proceedings. In the 
context of proceedings such as these, this is an unobainable goal. 


I disagree completely with Judge Palmer’s approach and anal- 
ysis. The fact that Giles Lowery is on appeal is irrelevant. It sets 
forth the Department’s policy, which is binding on the Depart- 
ment’s Administrative Law Judges. In re J. Acevedo & Sons, 34 
Agr Dec 120, 143-144 (1975), affirmed sub nom. J. Acevedo & 
Sons v. United States, 524 F.2d 977 (C.A. 5). Giles Lowery sets 
forth the guiding principles to be followed by the Department’s 
Administrative Law Judges irrespective of the outcome of the 
appeal in Giles Lowery, unless the case is reversed by the Supreme 
Court.?” 


Moreover, I disagree with Judge Palmer’s view that Giles Low- 
ery is distinguishable. The cases are virtually identical. Accord- 
ingly, much of this decision is “lifted” from Giles Lowery (1.e., 
the actual typed pages from Giles Lowery are used herein), gen- 
erally without specifically identifying Giles Lowery as the source. 


I. Rate Regulation Is Authorized by the Act and Is in the 
Public Interest. 


Respondents contend that in view of the great number of auc- 
tion markets now in existence, there is no authority or justifica- 
tion for rate regulation of auction markets. 


To be sure, there have been great changes in the livestock in- 
dustry since the Act was enacted in 1921.’* When the Act was 
passed, most livestock moved by railroad. Hence the few terminal 
stockyards in the United States, which were located at rail cen- 


17. An adverse Court of Appeals decision would, of course, be followed in the States com- 
prising its circuit. 

18. See Engelman, Trends in Livestock Marketing Before and After the Consent Decree of 
1920 and the Packers and Stockyards Act of 1921, Statement to the Subcommittee on SBA- 
SBIC Legislation, House Smal] Business Committee (P&SA, U.S.D.A,, June 23, 1975). 
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ters, had virtually monopolistic positions.’® It was such terminal 
stockyards that the Court referred to in 1922 as the “great stock- 
yards” which “are but a throat through which the current [of 
livestock] flows” (Stafford v. Wallace, 258 U.S. 495, 497, 514, 
516). 


Since auction stockyards were “practically nonexistent in 
1920,”*° the Congressional Committee was referring to terminal 
stockyards when it said in 1920 and 1921 in the legislative history 
of the Act (Sen. Rep. No. 429, 66th Cong., 2d Sess., p. 3; Sen. 
Rep. No. 39, 67th Cong., 1st. Sess., p. 7) : 


The enactment of this bill is recommended upon the ground that 
the great public markets in which is handled the live stock that sup- 
plies the demand for the American consumption of 19,000,000,000 
pounds of meat and meat products annually are public utilities and 
that as such they should be subject to supervision * * * , 


With the improvement of roads and trucks, livestock no longer 
was limited to rail movement, and the auction industry developed 
rapidly. By 1949, there were almost 2,500 auction stockyards in 


_ the United States.*1 Many of these stockyards were too small to 


meet the regulatory criterion set forth in the Act, which stated 
that the Act did not apply to stockyards “of which the area nor- 
mally available for handling livestock, exclusive of runs, alleys, 
or passage ways, is less than twenty thousand square feet” (7 
U.S.C. 202(a)). In 1958, following extensive hearings, Congress 
determined that it was in the public interest to extend the regula- 
tory provisions of the Act to all of the auction stockyards in com- 
merce, including those which were too small to meet the 20,000 
square foot limitation. The legislative history of the 1958 amend- 
ments states (Sen. Rep. No. 1048, 85th Cong., 1st Sess., pp. 3-4) : 


Livestock markets 


When this act was passed in 1921, there were relatively few live- 
stock markets and these were located primarily in large terminals. 
Most of the interstate movement of livestock was by railroad. In the 
early years of operation under the act all of the eligible markets 
were posted and the record shows that until 19380 these averaged 
less than 80 for the entire United States. 


19, It was estimated in 1921 that there were only 30 to 50 stockyards in the entire country 
which would be regulated by the Act at that time (H. Rep. No. 77, 67th Cong., 1st. Sess., 
p. 10), 

20. Williams and Stout, Economics of the Livestock-Meat Industry (1964), p. 282. See, also, 
Fowler, The Marketing of Livestock and Meat (1961), p. 255. 

21, Packers and Stockyards Resume, Vol. XIII, No. 7 (P&SA, U.S.D.A., December 19, 1975), 
p. 34, 
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As transportation facilities—particularly roads and trucks—im- 
proved, railroads ceased to be an important limiting factor on live- 
stock movement and the character of livestock marketing began to 
change. More auction markets developed: In 1930 there were 73 
posted stockyards; by March 18, 1957, this number had increased 
to 439 and the Department of Agriculture estimates that there are at 
least an additional 500 stockyards still unposted which are eligible 
for posting (engaged in interstate commmerce and with an area of 
20,000 square feet or more). 


More important, there have developed throughout the country an 
additional 1,400 or 1,500 country auctions and livestock markets 
which are engaged in interstate commerce but which are not under 
the jurisdiction of the Packers and Stockyards Act because of the 
size limitations in the act. Although these markets are technically 
under the jurisdiction of the Federal Trade Commission, there has 
been no effort by the FTC to regulate trade proctices on these 
markets. 


Equally significant is the growth which has taken place in country 
buying—buying by packers or by livestock dealers direct from the 
producer, without the animals going through a public stockyard or 
market. There was little or no such buying at the time the Packers 
and Stockyards Act became law but it is today a common practice 
in almost every part of the country and more than 40 percent of all 
livestock sold moves in this manner. The Department of Agriculture 
has no jurisdiction over this country buying except that which is 
done by buyers for packers. 


* * * * * 


CHANGES MADE BY THIS BILL 


From the foregoing it is obvious that the area in which the Pack- 
ers and Stockyards Act is designed to operate has changed so sub- 
stantially since 1921 that the Secretary of Agriculture is today 
charged by the act with responsibility over businesses and operations 
which could never have been intended by the framers of the legisla- 
tion and is, on the other hand, powerless to take any action in some 
matters which have become an important and vital part of the live- 
stock and meat packing industry. The bill reported herewith is a 
committee bill, drafted by the committee following extensive hearings 
on this matter. It is designed to amend the Packers and Stockyards 
Act so as to make it once again an effective instrumentality for the 
regulation of the livestock and meatpacking industry and for the 
protection of both producers and consumers. Specific changes are 
made in the act to meet the problems outlined above. These changes 
are: 


* * * * * 
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(5)The Secretary of Agriculture is given jurisdiction over all 
livestock marketing involved in interstate commerce including coun- 
try buying of livestock and auction markets, regardless of size. 


Notwithstanding the drastic changes in livestock marketing 
since 1921, and the competition now afforded by some 2,000 auc- 
tion stockyards, I believe that it is still in the public interest to 
regulate stockyard rates. Based on discussions with leading live- 
stock marketing experts throughout the United States from 
December 1962 to January 1971, during which time I was admin- 
istrator of the Packers and Stockyards Act regulatory program, 
I believe that stockyard rates would double in the absence of rate 
regulation, thereby substantially increasing marketing costs, to 
the detriment of producers and consumers. But neither respond- 
ents’ view nor my view in this respect is of any consequence since 
Congress decided in 1921 that it is in the public interest to regu- 
late stockyard rates, and reaffirmed and extended that decision in 
1958. Only Congress can alter that decision. 


Respondents’ argument that auction markets are not “natural 
monopolies” should be addressed to Congress—not here. Con- 
gress’ power to regulate commerce is broad enough to authorize 
the rate provisions of the Act, as applied to respondents. 


II. Ratemaking Principles Applicable to Auction Stockyards. 


Here, as in Giles Lowery, respondents challenge the Depart- 
ment’s entire procedure for determining rates at auction stock- 
yards because the Department does not follow the traditional pub- 
lic utility ratemaking procedure, which consists of determining a 
utility’s rate base and the reasonable rate of return which the 
utility owners are entitled to earn on the rate base, after allow- 
ance for reasonable operating expenses, depreciation and taxes. 
The Department follows that traditional public utility ratemaking 
procedure for terminal stockyards, but not for auction stockyards, 
in view of the great differences between terminal stockyards and 
auction stockyards. 


The owners of a terminal stockyard provide the land, buildings 
and facilities where livestock are bought and sold. The selling 
function is performed by independent market agencies which sell 
livestock by private treaty in pens and office space assigned by 
the stockyard company. The owners of large terminal stockyards 
invest millions of dollars in the stockyards. For example, the rate 
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base for the St. Paul terminal stockyard was $5.1 million (Jn re 
St. Paul Union Stockyards Company, 21 Agr Dec. 1216, 1315 
(1962)). The terminal stockyard owners’ entire income depends 
on the return allowed on their investment in the stockyard. From 
the standpoint of the source of their income, terminal stockyard 
owners are analogous to the owners of railroads, electric com- 
panies and other large public utilities. Accordingly, the Depart- 
ment follows the traditional ratemaking procedure of establish- 
ing a rate base for the terminal stockyards and a rate of return 
which the owners are entitled to earn on the rate base, after al- 
lowance for reasonable operating expenses, depreciation and taxes. 


On the other hand, the investment in an auction stockyard is 
generally less than $50,000, or only 1% or 2% of the investment 
in the large terminal stockyards. The great majority of the auc- 
tion market owners actively work at their auction markets, and a 
large part of their stockyard income comes from the allowance 
computed by the Department for a working owner. From the 
standpoint of the source of their income, working auction owners 
are analogous to owner-operators of individual taxicabs. Since 
respondents all have working owners, the ratemaking principles 
set forth herein (and in Giles Lowery) apply only to auction 
stockyards with working owners. There is no need (and it would 
not be appropriate) to consider whether any different ratemaking 
principles would apply to the relatively few auction markets in 
the country which do not have working owners.?? 


In St. Joseph Stock Yards Co. v. United States, 298 U.S. 38, 49, 
involving a $3.7 million terminal stockyard (298 U.S. at 55), the 
Court stated (298 U.S. at 49): 


The question is not one of fixing a reasonable charge for a 
mere personal service subject to regulation under the commerce 
power, as in the case of market agencies [at a terminal stockyard] 
employing but little capital. * * * Here, a large capital investment 
is involved and the main issue is as to the alleged confiscation of 
that investment. 


Auction market owner-operators resemble market agencies at 
a terminal stockyard (where a large part of their income results 
from “personal service”) more nearly than they resemble owners 
of a terminal stockyard (where 100% of their stockvard income 








22. This should not be construed as an indirect suggestion that different principles would 
apply—but simply as an expression of the fact that no consideration is being given in this 
case to the question of rates at an auction market where the owner does not work at the 
market. 
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comes from the return on their investment). This “personal serv- 
ice’ aspect of auction market owner-operators compels the use of 
ratemakingg principles quite different from those used generally 
in public utility ratemaking proceedings. 


Another significant difference between terminal stockyards and 
auction stockyards is that there has never been a problem in this 
country of two competing terminal stockyards being built in the 
same city or within a few miles of each other. Hence there has 
never been a problem resulting from the construction of too many 
terminal stockyards.** On the other hand, there have been serious 
problems in some areas of the country resulting from the con- 
struction of too many auction stockyards. It is not unusual in 
some areas to have two auction stockyards in the same town, and 
perhaps six or eight auction stockyards, or more, within less than 
an hour’s drive away.”4 


It is important to note that anyone is free to build a stockyard 
wherever or whenever he pleases. No franchise or certificate of 
public convenience and necessity is required (see 9 CFR 203.8 (e) ). 
The Secretary is required to “post” every stockyard which is built 
irrespective of whether or not it is needed (7 U.S.C. 202), and to 
register every “market agency” who chooses to operate an auction 
stockyard (7 U.S.C. 201, 203). (Similarly, no governmental per- 
mission to cease operating a stockyard is required). 


In Giles Lowery, reference was made to a study published by 
Texas A. & M. University in 1966, which concluded that “from the 
standpoint of operational efficiency, there are too many auctions 
in operation in Texas” (CX 73, p. 3).*° Specifically, the study con- 
cluded that 37% of all Texas auction markets were submarginal 
or marginal in efficiency because of the small volume of livestock 
they handled (id. at p. 2). The study concluded that the “prospect 
of auctions solving the efficiency problems of small markets 


23, However, as the livestock industry has changed over the years, about half the terminal 
stockyards in operation in 1922 have ceased operations (e.g., Chicago) or converted to an 
auction market (e.g., Denver). See Packers and Stockyards Resume, Vol. XIII, No. 7 (P&SA, 
U.S.D.A., December 19, 1975), p. 34. 

24, For example, in a recent Packers and Stockyards Act case which I decided, In re Overland 
Stockyards, Inc., 84 Agr Dec 1808 (decided December 23, 1975), the record shows that there 
were two auction stockyards located ni the same town, and five other auction stockyards 
within 25 miles. 

25. The Texas A. & M. study is authored by Charley V. Wootan, Associate Executive Officer, 
Texas Transportation Institute, and John G, McNeely Professor, Department of Agricultural 
Economics and Sociology, Texas A. & M. University. It is titled: Factors Affecting Auction 
Market Operating Costs (B-1056, October 1966). It is included as an exhibit in the present 
record (CX 73). 
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through general increases in volume do not appear bright” (ibid.), 
The study explained why speculative capital has been available to 
invest in auction markets even in fringe areas of potential profita- 
bility as follows: (id. at pp. 11-12): 


One of the primary determinants of whether a livestock market 
will be located in a town or community is pressure from local busi- 
ness and community leaders. In smaller communities particularly, 
an auction is considered to have an economic influence well beyond 
its contribution to the general sales base. 


An auction market draws business to a community. Receipts from 
the sale of livestock are often banked and spent in the commmunity 
where the auction is located. A multiplier effect from the primary 
source of income results in continued transfer of money within a 


community, giving a greater impact upon the economic activity yi 
than just the initial amount of money introduced into the com- el 
munity. th 


This anticipation of economic side benefits has caused many auc- 
tions to be started in areas already adequately served by facilities in 
nearby communities. Also it probably has been responsible for auc- 
tions being established in areas that do not have potential market- 


ing volumes to support adequately a market of efficient size. ne 

There appears to be adequate speculative capital available to tt 
establish markets in even the fringe areas of potential profitability. . 8 
Many of these markets must be refinanced one or more times as the : 2 
original owners find they cannot be operated profitably. The ready | of 
availability of both capital and potential auction operators has . ti 
kept the number of markets fairly constant during the past several re 
years, even though many locations have proven unprofitable. os 


The problem of high unit costs and inefficiency because of too | U 
many auction stockyards is not, of course, limited to Texas. See U 
Williams and Stout, Economics of the Livestock-Meat Industry | 
(1964), p. 254; Fowler, The Marketing of Livestock and Meat 
(1961), p. 298; Marketing Slaughter Cows and Calves in the 
Northeast: Present System-Alternatives for Improvement, Pre- = 
liminary Report 14, FCS, USDA (1976), pp. 12-17, 22. ins 


Obviously, it is not in the public interest to have too many the 
stockyards in an area. As stated in the Texas A. & M. study re- ™ 


ferred to above (id. at pp. 3, 5): int 
rec 

The continuing large number of high cost, inefficient small-volume 27. 

firms is evidence of considerable overinvestment in livestock auction me 

‘4 . : . dee 

markets. This overinvestment in plant, equipment, labor and asso- ee 
ciated marketing expenses results in a much higher social cost of the 
auction operations than would exist with fewer firms having higher | wh 
volumes and lower unit costs. p in 
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Overcapacity and its resulting inefficiencies are important to the 
public in general as well as to the operators of the markets and to 
livestock producers who use those facilities. * * * 


He [i.e,, the livestock producer] may be subject to indirect losses 
though, that are less noticeable but potentially greater in size [than 
from higher marketing charges |. These occur when either exces- 
sively small market size or high unit costs restrict the auction in 
its market performance. 


Unnecessary marketing expense resulting from too many stock- 
yards injures producers and consumers”* since “[e]xpenses in- 
curred in the passage through the stockyards necessarily reduce 
the price received by the shipper, and increase the price to be 
paid by the consumer” (Stafford v. Wallace, 258 U.S. 495, 515) .?7 


In these circumstances, livestock sellers and consumers should 
not be burdened with stockyard rates sufficiently high to insure 
that every auction market owner will be able to pay all of his rea- 
sonable expenses and make a reasonable return on his rate base. 
The cases holding that it is a confiscation of property in violation 
of the due process clause of the Fifth Amendment to the Constitu- 
tion to establish a stockyard rate that does not yield a reasonable 
return on the owners’ rate base, after reasonable expenses, involve 
terminal stockyards (Denver Stock Yard Co. v. United States, 304 
U.S. 470, 475; St. Joseph Stockyards Co. v. United States, 298 
U.S. 38, 49). The holdings in those terminal stockyard cases should 


26. Judge Palmer concluded that the effect of auction rates and charges on beef prices is 
insignificant because the principal purchasers of cattle and vales at auction markets are 
farmers seeking replacement or feeder animals (Initial Decision, pp. 15-16, 40). He everlooks 
the fact that increased marketing costs as to such animals might affect the price paid months 
later by packers purchasing fed cattle away from auction markets, But even if farmers 
could not (months later) pass on unreasonable auction market costs, it is not in the public 
interest to permit unreasonable marketing costs to increase the spread between the prices 
received by farmers and the prices paid by consumers. 

27. Another problem resulting from too many stockyards in an area is that the auction 
owners, in an effort to maintain adequate volume to attract buyers, may engage in extensive 
dealer operations to personally bring sufficient livestock to the market to attract buyers. Where 
a number of auction owners in the same area are engaging in this practice, it may result in 
the same animals moving through several auction markets during a period of a few days, 
which results, of course, in undue strees to the animals and unnecessary marketing expenses. 
In addition the unnecessary prolifration of auction markets requires an increased number 
of buyers to cover the increased number of markets, which adds further unnecessary mar- 
keting expenses. 
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not be extended to auction stockyards as to which the facts and | 


public interest are essentially different.** 


In view of the significant differences between auction stock- 
yards and other public utilities, including terminal stockyards, the 
rate base-rate of return procedure followed as to other public util- 
ities is not appropriate for use (except in a very limited respect, 
discussed below, relating to the allowance for buildings and 
equipment) in auction stockyard rate proceedings. Accordingly, 
it is not appropriate in an auction stockyard rate proceeding to 
determine by the use of a rate base and rate of return formula 
whether the permitted rates confiscate property in violation of the 
due process clause of the Fifth Amendment to the Constitution. 


T 
Jus 
Fea 
315 


But even in those public utility proceedings where it is appro- | 
priate to determine whether the rates are confiscatory because a | 
reasonable return, after expenses, is not allowed on the rate base, | 
it is recognized that the rights of the public must be considered. | 
And, in particular circumstances (e.g., where there is lack of ade | 
quate volume), the public interest requires and justifies the fixing | 


of public utility rates that are not as high as would ordinarily be | © 


fixed under the customary ratemaking principles. 


It cannot, however, be laid down as an absolute rule, that in every 
case, a failure to produce some profit to those who have invested 
their money in the building of a road is conclusive that the tariff is 
unjust and unreasonable, because this may be the result of wasteful 
or extravagant management; the construction may have been at a 
time when material and labor were at the highest price, so that the 
actual cost far exceeds the present value; or the road may have been 
unwisely built in localities where there is not sufficient business to 
sustain a road. Likewise, if by reason of its ill-advised contracts with 
other carriers rates fairly equivalent to the value of the services 
rendered fail to yield a fair return, the carrier must bear the loss. It 
is well established, therefore, that a corporate carrier cannot, as of 
right, and without referencee to the interests of the public, realize a 
given percent on its capital stock, since stockholders are not the only 


[R]ates are not necessarily confiscatory although they do not pay 


28. Although complainant has not attempted to set rates for any of the respondents at a level 
which would force any of them out of business because of inefficient volume, in case of 4 


change in complainant’s position in the future, it is important to recognize that complain | 
ant is not required to fix non-confiscatry rates for every autcion market, Moreover, since 
large portion of an auction stockyard owner’s return is based on personal service, and the | 


return on his investment is only a small fraction of his total return from the stockyard, the 
respondents’ reliance on cases involving traditional ratemaking principles is misplaced. 
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persons whose rights or interests are to be considered (footnotes 
omitted) .29 


a reasonable return on the investment, since the plant may have been 
constructed on too large a scale.3° 


The interest both of the public and of the utility should be con- 
sidered, but it is not always possible to do full justice to both, and 
where this is the case, the rights of the public must prevail.*! 


The applicable rule was stated in a concurring opinion by Mr. 
Justice Black, Mr. Justice Douglas and Mr. Justice Murphy in 
Federal Power Commission v. National Gas Pipeline Company, 
315 U.S. 575, 607-608, as follows: 


The consumer interest cannot be disregarded in determining what 
is a “just and reasonable” rate. Conceivabily, a return to the com- 
pany of the cost of the service might not be “just and reasonable” to 
the public. The correct principle was announced by this Court in 
Covington & Lexington Turnpike Co. v. Sandford, 164 U.S. 578, 596: 
“It cannot be said that a corporation is entitled, as of right, and 
without reference to the interests of the public, to realize a given per 
cent upon its capital stock. When the question arises whether the 
legislature has exceeded its constitutional power in prescribing rates 
to be charged by a corporation controlling a public highway, stock- 
holders are not the only persons whose rights or interests are to be 
considered. The rights of the public are not to be ignored. It is 
alleged here that the rates prescribed are unreasonable and unjust 
to the company and its stockholders, But that involves an inquiry as 
to what is reasonable and just for the public. If the establishing of 
new lines of transportation should cause a diminution in the number 
of those who need to use a turnpike road, and, consequently, a dimi- 
nution in the tolls collected, that is not, in itself, a sufficient reason 
why the corporation, operating the road, should be allowed to main- 
tain rates that would be unjust to those who must or do use its 
property. The public cannot properly be subjected to unreasonable 
rates in order simply that stockholders may earn dividends.’’2 
Cf. Chicago & Grand Trunk Ry. Co. v. Wellman, 143 U.S. 339, 
345-346; United Gas Co. v. Texas, 303 U.S. 123, 150-151. 


Accordingly, even if the validity of auction market rates were 
to be tested by whether they provide a reasonable rate of return 
on the applicable rate base, after reasonable expenses, there is no 


29. 64 Am Jur 2d, Public Utilities, § 217, p. 724. 

30. 64 Am Jur 2d. Public Utilities, § 191. p. 796. 

81. 64 Am Jur 2d, Public Utilities, § 191, p. 705. 

82. The Covington & Lexington Turnpike decision quoted from above continues (164 U.S. at 
597): “If a corporation cannot maintain such a highway and earn dividends for stockholders, 
it is a misfortune for it and them which the Constitution does not require to be remedied by 
imposing unjust burdens upon the public.” 
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basis for respondents’ contention that every auction market owner |. 


is entitled to a reasonable return on his rate base, irrespective of 
whether the market handles an adequate volume of livestock. 


Considering all of the facts and circumstances relating to the 
livestock industry, I held in Giles Lowery (35 Agr Dec at 288-289) 
that with respect to auction stockyards the due process clause of 
the Fifth Amendment to the Constitution requires rates that pro- 
duce sufficient revenue to enable a prudently managed auction 
stockyard to remain in business only if (i) the auction stockyard 
handles a sufficient volume of livestock to be a reasonably effi- 
cient livestock market;** and (ii) the investment in the auction 
stockyard was prudent (1.e., see the quoted material referenced by 
footnotes 29 and 30 above). (Under this standard, which does not | 
guarantee the survival of inefficient markets, the Department | 
could, if it desired, determine just an dreasonable rates on an area 
basis, based on investment and expense data determined to he! 
prudent and reasonable). 


Sn en emer 


Where the criteria in the preceding paragraph are met, the com- 
plainant discharges its duty to an auction stockyard owner and 
treats the ratepayers fairly where the rates are set at the lowest 
level that will provide revenue sufficient for (i) all of the market's 
operating expenses prudently and economically incurred; (ii) an 
annual charge for depreciation based on the expected life of the 
stockyard; (iii) taxes imposed on the stockyard; (iv) interest on 
debt prudently incurred; and (v) a reasonable return to the owner | 
for his prudent investment and personal services (considering as| 
a unit all of the income received from the stockyard, including | 
allowances for a working owner, owner’s management, interest on | 
working capital, return on buildings and equipment, use of land, | 
and that portion of the operating margin which is reasonably ex- | 
pected to be available for the owner’s personal use at the time)."| 


33. The study published by Texas A. & M. University, referred to above, considered markets 
handling 15,000 animal units “inefficient’’ and ‘“‘submarginal,” and markets handling less 
than 25,000 animal units “at a disadvantage from the standpoint of efficiency and * * * only 
marginal’ (CX 73, p. 2; see, also, CX 72, pp. 86-99, 103-104, in which it is stated that a 
“30,000-unit market is recommended as a minimum reasonable size” (id. at 104))). “Auctions | 
handling 20,000 to 30,000 animal units are on the borderline [of efficiency]” (Marketing | 
Slaughter Cows and Calves in the Northeast: Present System-Alternatives for Improvement, | 
Preliminary Report 14, FCS, USDA (1976), p. 14). However, complainant has not attempted | 
to implement the holding in Giles Lowery that auction rates may lawfully be set at a level | 
which would enable only stockyards handling sufficient volume to be reasonably efficient | 
to survive. 

84, The omission of “ability to attract capital” is deliberate since, as shown above, a major | 
problem in the livestock auction industry is that too much capital is attracted, even to ma 
ginal markets, 
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net! cf. In re St. Paul Union Stockyards Company, 21 Agr Dec 1216, 
eof! 4991 (1962); Federal Power Commission v. Hope Gas Co., 320 
US. 591, 605; 64 Am Jur 2d, Public Utilities, § 135. 


the! Qne reason why small, inefficient auction markets continue to 
89) | operate is that they “provide operators with their best employ- 
eof ment opportunity” (Marketing Slaughter Cows and Calves in the 
pro-| Northeast: Present System-Alternatives for Improvement, Pre- 
tion) liminary Report 14, FCS, USDA (1976), p. 22). Complainant’s 
yard! rate policy, which is based on a market’s actual expected volume 
effi-| rather than an efficient volume, encourages small, inefficient mar- 
tion| kets to continue to operate. 
. | However, if the criteria set forth above were followed in set- 
nent) ting auction market rates, they would be constructed on the basis 
area) of the receipt by the market of at least 30,000 animal units. Under 
o be this principle, e.g., the rates constructed by complainant for Travis 
McGee, whose anticipated volume for 1976 is only 20,247 animal 
units (Finding 91, swpra), would be reduced by about one-third. 
com: Over a period of time, such a policy would, of course, drive the 
and! small, inefficient auctions out of business. I believe that would 
west | be in the public interest, and such a policy should be implemented 
ket’s (perhaps over a period of time). But that is a major “political” 
) 0} type of decision that should not be made by a career official such 
f the! as the Department’s Judicial Officer. Accordingly, I will acquiesce 
st Ol in the setting of rates which I believe are unreasonably high. 
wner 
- 7 Ill. Base Period and Anticipated Volume. 
ding | 
stol} The complainant’s rate analysis is based on its analysis of the 
land, | respondents’ annual reports for calendar year 1974, which con- 
y ex: | tained the latest figures then available. In the event of litigation, 
re). it is not practical to keep updating the relevant cost data. In re 
narkets | Tiles Lowery, 85 Agr Dec 267, 292-294 (1976), appeal pending. In 
ng | the case of In re St. Paul Union Stockyards Co., 21 Agr Dec 1216, 
aati 1225 (1962), a,“‘cut-off” date of October 31, 1967, was established 
actions | because it was found “impracticable to keep revising the evidence 
nl adduced so as to have it current as of the conclusion of the pro- 
ceaphl | ceeding.” The case was decided five years later. The Judicial Of- 


I vel e . ~ 
tticiet | UCeY Stated in that case (21 Agr Dec at 1225) : 
a major It was recognized, of course, that the record would not be wholly 
to mar reflective of current conditions at the time of the issuance of the 


final order in the proceeding, but it was believed desirable to obtain 
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| 
i 
| 
i 
| 
! 
| 


a resolution of the sharp conflict between the parties as to the basic 


concepts and principles which should govern the determination of | [| 

such matters as (1) the property of respondent that should be con- 

sidered used and useful for the rendition of stockyard services and | E 

included in the rate base, (2) the valuation of such property and 

the allowance for working capital upon which respondent is entitled ced 

to earn a fair return, (3) the rate of return respondent is entitled to on 

earn, (4) the amounts allowable for repairs and depreciation, and lege 

(5) other expenses allowable in the furnishing of stockyard services. as § 
actt 


No challenge is made by respondents as to the use of the calen-| able 
dar year 1974 as the base period (see Respondents’ Brief, p. 26).| son: 
» con 
After complainant determined that respondents’ proposed in-| C 
creases were unjust, unreasonable and discriminatory, complain-| 
: | resp 
ant constructed a tariff to produce reasonable rates based on! 
; 4 : ’ | wor, 
complainant’s estimate of the volume to be received by each re pe 
spondent in calendar year 1976. Here, again, complainant was debt 
using the most recent data then available. It is practical and easy 
to use the most recent volume data, and it is necessary and appro} _ T] 
priate to use the most recent volume data because ratemaking) refe 
looks to the future. Ratemaking is “largely an exercise in proph-| mar] 
ecy.” United States v. Morgan, 313 U.S. 409, 415. “[R]atemakers) stocl 
must be prophets of the future as well as historians of the past’! flect 
(Williams v. Washington ‘Metropolitan Area Transit Com’n, 415} infre 


F.2d 922, 928 (C.A. D.C.), certiorari denied, 393 U.S. 1081." 
0 


Moreover, since livestock production is cyclical, with somé pene 


periods of decreasing volume and other periods of increasing vol: er 
ume, to fail to use the most recent volume data would, at times} “” 
result in setting rates too low. ni . 
limit 
thous 
expel 


It is only in the case of litigation that there is a serious time lag 
between the most recent cost data and the most recent volum 
data; and this time lag creates no actual problem because durin 
the interval between the filing of the final Decision and Order ani ‘"° P 
the effective date thereof, respondents can easily file application owe 
for increased rates based on more recent data, and the applic: cert 
tions will be acted upon by complainant before the effective dati veale 
of the Order. See In re Giles Lowery, supra, 35 Agr Dec at 294) gi, 
Federal Power Commission v. Hope Gas Co., 320 U.S. 591, 61} the ¢ 


Packe 


35. Judge Palmer’s proposed rates are higher than complainant’s proposed rates primar Servic 
because he used the base year volume data rather than the most recent volume data. 
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ic 


of IV. Allowances in Lieu of Actual Expenses. 
i- 
: Respondents contend that the complainant’s ratemaking pro- 
\ 
| 


cedure is invalid because complainant substitutes allowances based 
to | on national averages for actual expenses, which procedure al- 
id__| legedly fails to reflect local conditions at each market. However, 
s. | as shown in Finding 1, supra, about 60% to 65% of a market’s 

| actual expenses are generally accepted by complainant as reason- 
calen- able and necessary. Hence 60% to 65% of a market’s Total Rea- 
. 26).) sonable Revenue Requirement is determined entirely by local 


conditions. 
ae Complainant substitutes allowances for actual expenses with 
a i. respect to only four categories of expenses, viz., (1) interest on 










working capital; (ii) owner’s compensation (as worker and/or 
manager) ; (iii) business getting and maintaining; and (iv) bad 
debts. 


ch re 
t was 
1 easy 
yppro} The allowances for the first three categories of expenses just 
iaking| referred to are based on the volume of livestock at the individual 
oroph-} market, and the bad debt allowance is based on the value of live- 
rakers| stock at the individual market. Hence each of these allowances re- 
past’) flects local conditions. (As shown in section V of the Conclusions, 
n, 415} infra, the other allowances similarly reflect local conditions.) 


i z ’ “a: 
Complainant’s use of certain allowances in lieu of actual ex- 


penses was expressly approved in In re Giles Lowery, supra, 35 
Agr Dec at 294-297. Judge Palmer erred in believing that Giles 
Lowery afforded the allowances only “probative value”; and he 
erred in believing that an audit or appraisal of an individual mar- 
ket is necessary before the allowances may be used even to that 
limited extent (Initial Decision, p. 72). Judge Palmer erroneously 
thought that complainant’s substitution of allowances for actual 


- some 
ng vol 
times, 








me lag 


volume ; ; : . 
durin “Penses in this proceeding was a departure from prior cases; but 
ter the practice has been followed, and approved, for decades. Giles 


Lowery held that complainant properly substituted allowances for 
certain expenses irrespective of the actual facts that were re- 
vealed by audit. 


cation 
pplica 
ve dat 
at 294 


L i Similarly, in Tagg Bros. v. United States, 280 U.S. 420, 440-442, 
’ 0 


the Court affirmed the Secretary’s rate determination under the 
Packers and Stockyards Act “based upon an assumed cost of the 


: fer service [including owner’s compensation and business getting and 
a 
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maintaining expenses] which disallowed expenses actually in- 
curred” (280 U.S. at 441). Complainant’s substitution of reason- 
able allowances for an owner’s determination of his own worth 
is also supported by United Gas Co. v. Texas, 303 U.S. 123, 
148-151, concurring opinion by Mr. Justice Black; A.7.&T Co. v. 
United States, 299 U.S. 282, 239; Western Distrib’g Co. v. 
Comm’n, 285 U.S. 119, 125-127; and Chicago &c. Railway Co. v, 
Wellman, 143 U.S. 339, 345-346. 


The Secretary’s determination of a reasonable allowance in lieu 
of actual Business Getting and Maintaining expenses was also 
approved in Acker v. United States, 298 U.S. 426, 430-431. In 
Acker, as in the present case, the “contention is that the amount 
to be expended for these [Business Getting and Maintaining] pur- 
poses is purely a question of managerial judgment” (298 U.S. at 
430). However, the Court held in Acker (298 U.S. at 480-431) : 


But this overlooks the consideration that the charge is for a public 
service, and regulation cannot be frustrated by a requirement that 
the rate be made to compensate extravagant or unnecessary costs 
for these or any purposes. We are not persuaded that the conclusions 
as to proper allowances on this head were without substantial sup- 
port in the record. 


Similarly, in United States v. Morgan, 313 U.S. 409, 415, the 
Court held: 


[| S]ince the Secretary is the guardian of the public interest in reg- 


ulating a business of public concern it is not for him merely to re- 


flect the items on a profit and loss statement, He must consider 
whether these represent services which properly should be charged 
to the public. * * * [The Secretary is] not merely a bookkeeper post- 
ing items into a ledger. Rates to which these public agencies were 
entitled were not to be derived merely from their expenditures and 
actual income. 





In Tagg Bros., supra, the Court affirmed the Secretary’s rate 
order notwithstanding the fact that the Secretary removed bad 
debts as an expense, and made no allowance whatever for bad 
debts (280 U.S. at 441-442). A fortiori, an allowance for bad 
debts based on the industry average bad debt experience is valid. 


Hence the overall attacks on complainant’s allowance system by 
respondents and Judge Palmer are without merit. Similarly, as 
shown in the following subsections, the specific amounts of the 
allowances are reasonable. 
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A. Owner’s Compensation. 


Complaint’s basic allowance for a working owner of an auction 
stockyards provides 50c per animal unit on the first 20,000 units 
sold at the market, 25c per unit on the next 20,000 and 5c per unit 
for each unit over 40,000. One cattle, one horse or one mule equals 
one animal unit under this formula; a hog equals one-third of a 
unit; and a sheep equals one-fourth of a unit.** The result obtained 
is tested for reasonableness by comparing it with local guidelines, 
such as the highest salary paid to hired auction market employees 
in the area. 


The concept of the unimal unit was devised because the cost 
associated with the sale of different species varies according to the 
species; but revenue analysis requires consistent treatment of all 
livestock sold at a market. The formula for converting total live- 
stock received to animal units was supported by a statistical an- 
alysis by Dr. Everett O. Stoddard, an Agricultural Economist for 
complainant (CX 72, pp. 24-27). 


The 20,000 break in the compensation formula derives from 


- In re Market Agencies at Sioux City Stock Yards, 9 Agr Dec 4, 


92 (1950), where it was found that 20,000 units is a reasonable 
yearly sales volume for one cattle salesman, although some sales- 
men can sell twice that number, or more. Of course, there are no 
cattle salesmen at an auction market, but complainant analogizes 
one cattle salesman to one working owner. 


The 40,000 break is based on the concept that above this point 
additional people probably will have to be hired to accomplish the 
task. The 5c per unit compensation on sales above 40,000 per year 
is designed to give the working owner some incentive to increase 
his volume (Tr. 32-33, 182-186). 


The Sioux City case, supra, holds that the allowance for a work- 
ing owner should be no greater than the going rate for the work 
that the owner actually performs; that is, the allowance should 
equal the amount for which the market could hire a third party 
to perform the job. Complainant’s present formula for computing 
a working owner’s allowance was adopted in 1970, and is reviewed 
36. An “animal unit factor for horses of 2 would be better than 1” (CX 72, p. 27), but this 
would not significantly affect the results nationwide (ibid), or in this proceeding. Giving 
horses a factor of 2 would make no change in the computations for Major Lewis or Travis 


McGee, and would increase the Total Reasonable Revenue Requirements for Bill and Lois Rice 
and Central Arkansas by about $75 and $141, respectively. 
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continuously. Mr. Jack M. Brinckmeyer, Chief of complainant’s 
Rate Branch, testified that the formula still provides more than 
adequate compensation for a market’s working owner. It gener- 
ally provides twice as much revenue as the cost of hiring an auc- 
tioneer, who is the highest paid employee at an auction market 
Tr. 182-186, 229). 


The allowances provided each respondent as a working owner 
were as follows (Figs. 1-4, supra) : 


Major Lewis $16,758 
Central Arkansas Auction Sale, Inc. 8,612 
Travis McGee 8,677 
Bill and Lois Rice 7,691 


However, in only one instance did complainant have to dis- 
allow any reported salary expense prior to providing an allowance 
because the non-corporate respondents did not itemize individual 
owner compensation in terms of salaries and separate withdrawals 
of profits (CXs 5, 7, and 8). The corporate respondent, Central 
Arkansas Auction Sale, Inc., did report the following salary ex- 
penses for each officer/owner (CX 6, Sec. 12, p. 7): 


Robert L. Gregory, President $5,562.88 
Sherman Durham, Vice President 3,895.98 
Mrs. Roy R. Chaney, Sec. Treas. 3,895.99 


Total $13,354.85 


This corporate respondent failed to report in its 1974 annual 
report what labor its officers performed on sale day. However, 
Mr. Sherman Durham testified that he acted as auctioneer on 
sale day (Tr. 646). In this respondent’s annual report for the base 
year 1974, each officer was reported to have devoted 100% of his 
time to the auction market activity and none to any dealer or other 
activity. Correspondingly, the salary reported was claimed as re- 
lating exclusively to auction market activity. However, Mr. Dur- 
ham admitted on cross-examination that he was also employed 
by respondents Bill and Lois Rice in the capacity of auctioneer 
(Tr. 654). The 1974 annual report for Bill and Lois Rice (CX 8) 
shows that Mr. Durham was paid an average of $35.69 per sale 
day, or a total of $1,820, for performing the same function for 
which he was given a salary of $3,895.98 by his own firm. Com- 
plainant’s exhibit 8 also reports the President of the Central Ar- 
kansas Auction Sale, Inc., Mr. Robert L. Gregory, as a major 
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dealer and packer-buyer at that auction market (CX 8, section 
14-A&B, p. 8). Hence the record does not support the claim in 
the corporate respondent’s annual report that its officers devoted 
100% of their time to auction market activity. 


The foregoing facts demonstrate why complainant must pro- 
vide an allowance in lieu of any reported owner or officer salary 
expenses. Such expenses are not fixed as the result of arm’s- 
length bargaining and, therefore, cannot be accepted as being 
equivalent to what the owner or officer would have to pay to hire 
an employee to perform equivalent work at the market (CX 72, 
pp. 28-29). 


The principle of substituting an allowance for owners’ and of- 
ficers’ salaries was supported by respondent’s expert, Dr. Pickett 
(Tr. 590-591. Although Dr. Pickett challenged the specific 
amounts of complainant’s working owner allowance (Tr. 592), his 
challenge was based on a misunderstanding of complainant’s pro- 
cedure. He assumed that the allowance for a working owner was 
judged to be reasonable by complainant solely on the basis of a 
national analysis, and questioned the propriety of such a proce- 


dure. That question need not be determined here since complain- 


ant does not simply replace (or provide, if not claimed, a salary 
expense for work performed without giving full consideration to 
reliable local guidelines. The basic guideline followed in this pro- 
ceeding was the highest salary paid a hired employee without 
ownership interest; namely, the auctioneer at Major Lewis’ mar- 
ket, Mr. Roger Williams, who was paid $7,980 (CX 5 Sec. 13; Tr. 
179). Additional guidelines or standards were also provided by 
markets handling fewer animal units: 


Amount Paid 


Respondent Employee (base year) 

Bill Rice and Lois Rice Sherman Durham $1,820 (CX 8, Sec. 13) 
(Hired Auctioneer) 

Central Arkansas Joe Yarbrough $4,200 (CX 6, Sec. 18) 

Auction Sale, Inc. (Ringman) 

Travis McGee Walter Millsaps $1,535 (CX 7, Sec. 18) 
(Hired Weighmaster) 
Roger Williams $3,190 


(Hired Auctioneer) 


Based on the substantial testimony provided by witnesses for 
complainant as to the reasonableness of the allowances provided 
for work performed by owners or officers, and the failure of res- 
pondents to present meaningful contrary testimony, I conclude 











830 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 764 


that the allowances provided respondents are at least sufficient 
to fully compensate the owners or officers for the work they per- 
formed at the market. 


Added to the allowance for a working owner or officer is an 
allowance to compensate for management of the market. The al- 
lowance for management is based on 6.25¢ per animal unit, and is 
allowed irrespective of whether the owner works at the market, 
but not if he has a paid manager. 


The 6.25c figure derives from the Sioux City case, supra (9 Agr 
Dec 4, 99), where such amount was deemed reasonable. In 1970, 
in order to determine whether the allowance was still reasonable, 
complainant surveyed markets having pure management costs, 
that is, markets having managers performing no other function. 
That survey indicated that management costs averaged 5.8c per 
animal unit sold. In other words, the survey indicated 6.25c per 
animal unit is generous (Tr. 34-35, 182-190; Giles Lowery, supra, 
35 Agr Dec at 297). The amount of the allowance, which is re- 
viewed continuously, was last reviewed in 1973 or 1974 (Tr. 183). 


In determining the reasonableness of the allowances for an | 
owner’s work and management, an important consideration is the | 


fact that owning and managing a market is generally not a full- 
time occupation. Most markets have a livestock sale only one day 
a week. In addition to working at that sale, many owners operate 
livestock dealer and other business activities, and some operate 
two or more auction markets. 


Considering all of the circumstances, if complainant’s allow- 
ances for compensation as the owner and manager of a market 
are in error, the error is in respondents’ favor.** 


An obvious shortcoming of complainant’s allowances for an 
owner’s work and management is that they provide the same rate 
irrespective of the quality of the work or the extent of the owner’s 
effort.** However, this shortcoming is partially diminished since 
the owner’s actual compensation is based on the market’s volume; 
and it is likely that increased effort or excellence of effort will 
result in greater volume, and thus greater compensation. But even 
37. Respondents’ contention that the owners’ allowances do not compensate them for guar- 
anteeing payment to consignors overlooks the “bad debt’ allowance. 


88. However, if a working owner performs functions greatly in excess of a normal working 
owner’s functions, the allowance for a working owner would be increased. 
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with this shortcoming, the allowance is superior to a determina- 


' tion by a market owner as to his worth. 


B. Interest. 


Complainant properly removes any reported interest expense 
since interest expense should be borne by the market owner rather 
than the rate payers. Moreover, interest expense must be removed 
to prevent double compensation to the market owner. As stated by 
Mr. Brinckmeyer (Tr. 24-25) : 


A. The amount shown for interest in the annual 
report is deducted completely. The concept in rate 
regulation is that the interest paid should not be 
paid by the rate payers that use the service but 
should be paid by the owners or stockholders of the 
market. Interest needed to service the debt and pro- 
vide working capital is allowed later on in our an- 
alysis. If additional interest is required by the mar- 
ket operator, it should be a part of the expenses paid 
by the owner or the stockholders and not the rate 
payer. 


Q. If you did accept interest and not remove it, 
what would be the practical effect of so doing? 


A. If we didn’t remove interest and left it in the 
analysis and continued to provide a return on the 
investment and a return on the working capital, the 
rate payer would be paying that interest expense 
twice. 


Respondents’ rate expert, Dr. Pickett, objected to the exclusion 
of interest; but he erroneously thought that complainant “only 
give[s] him a return on that portion of the barn that he finances 
with common equity” (Tr. 605). Actually, complainant provides 
a return on the total value of the market’s buildings and equip- 
ment. 


Only two of the respondents, Major Lewis and Bill and Lois 
Rice, reported any interest expense. The $2,843 reported by Bill 
and Lois Rice as interest expense, which complainant removed 
(Fig. 4, line 2), was paid on debt incurred to construct the mar- 
ket’s facilities (Tr. 570). Hence the return they get on their 
building and equipment offsets that interest expense. In the case 
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of Major Lewis, an interest item of $8,262 was reported and re- 
moved (CX 5, Sec. 7; Fig. 1, line 2). No testimony was presented 
as to the use of the debt upon which such interest was paid. Fur- 
thermore, this respondent did not present any testimony in re- 
gard to its operations or any of the adjustments made by com- 
plainant. Hence complainant’s prima facie showing that interest 
expense should be removed was not overcome by either respondent. 


After removing interest expense, complainant adds an allow- 
ance for interest on working capital equal to 1.25c per animal unit 
sold during the base year, unless an audit demonstrates that the 
funds available to the market from rate payers make it unneces- 
sary to borrow working capital Tr. 36-37). All four respondents 
in this proceeding received the allowance for interest on working 
capital. Complainant’s allowance for interest on working capital is 
adequate in view of the prompt payment requirements of the Act 
and regulations (7 U.S.C. 213; 9 CFR 201.43 (b) ).*® 


C. Bad Debts. 


Complainant’s bad debt allowance was adequately explained and 
justified by Jack W. Brinckmeyer at the hearing in this proceed- 
ing (Tr. 25-26, 200-201). However, since his explanation of the 
matter was slightly more complete in the Giles Lowery case (and 
also to minimize my effort), the following material is lifted from 
the Giles Lowery decision (35 Agr Dec at 297-299) .*° 


The allowance for bad debts was computed on the basis of .0003 
times the gross value of livestock sold by the respondent at the 
stockyards during the base period (Tr. 14, 39, 92-95, 146, 169). 
The allowance is included by complainant even if a market has no 
bad debts (Tr. 146). The rationale for the allowance was ex- 
plained by Jack W. Brinckmeyer, Chief of complainant’s Rate 
Branch, as follows (Tr. 169-170) : 


As Mr. Hammond testified, and I think we started 
making this allowance approximately five or six 
years ago, at one time there was no allowance made 
for bad debts. 


They were just taken out of the formula [a]nd 
forgot[ten] about. 
39. See, also, the 1976 prompt payment amendments to the Act (Pub. Law 94-410, § 7, 90 


stat. 1250). 
40. The Tr. references refer to the Giles Lowery record. 
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But we realized that since the market operator 
was required to pay for the livestock when it was 
sold and that he had to make collections that there 
could be some losses from these activities. 


However, there again experience showed that the 
market operator if he had an extraordinary bad debt 
in one year this was basically his whole justification 
for trying to modify an increase in rates. 


In 1968 we surveyed the entire auction industry 
in the United States to determine the bad debt losses 
for the years 1965 and 1966. 


That survey showed that the bad debt loss for 
those two years averaged this .0003 in relation to the 
[gross] value of livestock sold. 


So it was determined that we would take out what- 
ever bad debts were shown and replace them by this 
allowance based on the experience of the industry, 
based on the philosophy that if this amount [was] 
provided for rates each year that over a period of 
time that should have equaled the amount of bad 
debts that a prudent management would have at 
their market. 


Again, to see that our figures were still reliable 
and current or at least reliable, last year for the 
[years] 1972 and 1973 bad debt losses have been sur- 
veyed for the auction industry, and I don’t have the 
exact figures here, but I think in 1972 it was .00019 
and in 1973 it was .0002 something. 


Both years show that the average put together 
that it would be less than .0003 so we’re continuing 
to use that factor for our allowance for bad debts. 


For many years, the complainant removed all bad debt expenses 
and made no allowance for bad debt losses. However, in 1968 or 
1969, the complainant began making an allowance based on the 
stockyard industry’s average bad debt experience (Tr. 169). The 
allowance is reasonable. If a market operator is prudent, his bad 
debt experience should, over a period of years, be close to the in- 
dustry average. If he is imprudent, there is no basis for making 
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his particular shippers suffer the consequences of his imprudence, _ 


Even if a market owner suffers bad debt losses over the years 
greater than the industry’s average, without any negligence or im- 
prudence on his part, there is no reason to make his shippers 
suffer the consequences of such losses. 


A market owner is not required to extend credit to any buyer. 
He can demand cash from all purchasers, or from particular pur- 
chasers who have not established their financial standing with 
the market owner. Moreover, when credit is extended, the pur- 
chaser ordinarily pays for the livestock within a week. The reg- 
ulations issued under the Act require packers, market agencies 
and dealers purchasing livestock to pay for such livestock before 
the close of the next business day following the purchase thereof, 
unless otherwise expressly agreed between the parties before the 


purchase of the livestock (9 CFR 201.43(d)). The Department | 


stated in the explanation accompanying this regulation (29 F.R. 
1796) : 


The purpose of the amendment is to establish a 
uniform rule regarding payment for livestock pur- 
chased by packers, market agencies, and dealers con- 
sistent with (1) the established custom that sales of 
livestock are on a cash basis, and (2) the provisions 
of present § 201.43 of the regulations under which 
market agencies selling livestock on a commission 
basis transmit or deliver net proceeds to shippers be- 
fore the close of the next business day following the 
sale of the shippers’ livestock. 


The foregoing “prompt payment” regulation, together with the 
custom either to demand cash payment, or, more frequently, to 
require payment in a few days, results in extremely small bad debt 
losses in the stockyards industry. 


The respondent argues that the First Bank and Trust, Lufkin, 
Texas, a banking corporation with $50 million in assets, had a bad 
debt experience of one-half of one percent (Tr. 420; Appeal, pp. 
10-11). However, banks are in the business of lending money on a 
long term basis whereas the livestock industry is essentially “on 
a cash basis” (29 F.R. 1796). This explains why the stockyards 
industry has a much lower bad debt experience than the banking 
industry. 
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If the complainant allowed bad debt losses up to one-half of one 
percent, the respondent could be allowed bad debt losses up to 
$55,000 for the base year (11,000,000 .005; Appeal, pp. 10-11). 
That would be entirely unreasonable in the stockyards industry. 
(End of quotation from Giles Lowery. | 


The reasonableness of using .0003 times the gross value of live- 
stock sold during the base year was further confirmed by the 
auction industry’s bad debt experience in 1974, which was .00023 
for the nation and .00027 for all Arkansas markets (Tr. 36). 


D. Business Getting and Maintaining. 


Business Getting and Maintaining expenses include market sup- 
port expenses, travel, entertainment and similar expenditures (Tr. 
142). Complainant’s allowance for Business Getting and Maintain- 
ing expenses is equal to the actual amount of such expenses dur- 
ing the base year, subject to a limit of 25c per animal unit sold 
during the base year. The concept of placing a limit on such ex- 
penses has been followed by the Department since 1922. The cur- 
rent limitation of 25c per animal unit was set in 1973 (Tr. 192). 


' The reason for the limitation was explained by Mr. Brinckmeyer 


as follows (Tr. 28; see, also, Tr. 371, 401-402) : 


Now, the philosophy for limiting business getting ex- 
penses is that the consignors to a market should 
not be required to pay an unlimited amount to con- 
vince them to use the services of the stockyard. 
When one firm increases their business-getting ex- 
penses and obtains consignments that may take the 
business from another market, he ups his expenses 
for business getting and gets the business back, if 
we had no limit on it, the rate payers could be pay- 
ing an unreasonable amount to convince them to use 
the services of the market. 


The great bulk of respondents’ Business Getting and Maintain- 
ing expenses resulted from market support expenditures. Market 
support was described in Giles Lowery, supra, as follows (35 Agr 
Dec at 277, 302-303) : 

Market support is the term generally used in the 
41. Recently enacted legislation (Pub. Law 94-410, 90 Stat. 1249), which should reduce the 


industry’s bad debt experience, might justify reducing the bad debt allowance at some future 
time. 
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auction market business to describe the bidding by a 
market operator or his representative at auction 
which bidding ends in the purchase of the animal by 
the market. Such bids are placed not with the inten- 
tion to purchase the animal, but rather to stimulate 
bids from other buyers. This process is entirely vol- 
untary ; many markets do not engage in it. 


Animals purchased through market support are 
either again run through the auction ring at the 
same market or transported to another market for 
sale. The market support, account at a market is 
charged with the losses, if any, associated with dis- 
posing of such animals. Where applicable, theses 
losses include transportation costs, feed costs and the 
difference between the purchase price at which the 
market bought the animal and the selling price of the 
animal when the market sold it. 


Market support purchases by a market do not oc- 
cur because the market has guaranteed the price at 
which the livestock will be sold. It is unlawful for a 
stockyards to guarantee the price at which con- 
signed livestock will be sold (9 CFR 201.64). How- 
ever, some markets, including the respondent, bid on 
livestock, at times, hoping to stimulate further bids; 
but if no further bids are received, the market be- 
the purchaser of the livestock. 
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market, there is no basis for saddling rate payers with unlimited | 


market support expenses. For example, Major Lewis’ market sup- 
port expenses of $52,156 during the base year were 23% of his 
total expenses that year (Tr. 371). Complainant’s limit $18,791 
in the case of Major Lewis (Fig. 1, line 17) ) is necessary to pre 
vent rate payers from being burdened with an unreasonable 
amount of voluntary, business getting expenses. As shown above, 
the Supreme Court has expressly approved limiting Business Get- 


ting and Maintaining expenses. 
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V. Additional Allowances. 
A. Return on Buildings and Equipment. 


Complainant’s allowance for the return on respondents’ build- 
ings and equipment during the base period is computed on the 
basis of 10% of the original cost, when first dedicated to the pub- 
lic use, of the buildings (including improvements) and equipment, 
less depreciation. This is the only allowance under complainant’s 
| auction market rate analysis which is based on a rate of return 





times value. The comparable allowance upheld in Giles Lowery, 
supra, Was computed using 8% instead of 10% (35 Agr Dec at 
314-316). 


Respondents do not challenge the use of original cost less de- 
preciation.42 However, respondents contend that the rate of re- 
turn should be 13% rather than 10%. 

The material from the following paragraph to footnote 44, 
infra, is taken verbatim from Giles Lowery, supra (35 Agr Dec 
at 314-316), upholding complainant’s use of an 8% rate of return 
-on buildings and equipment.43 A fortiori, complainant’s use of a 
10% rate of return is not too low. 


There is no precedent [prior to Giles Lowery], administrative 
or judicial, which gives any meaningful guideline for determin- 
ing the rate of return to be applied to the value of a livestock 
auction market’s buildings and equipment. 

The complaint cites as a “guide” to determining the rate of 
return on buildings and equipment the case of In re St. Paul Union 
Stockyards Company, supra, 21 Agr Dec 1216, 1291 (1962), in 
which the Judicial Officer stated: 


We believe we shall discharge our obligations to the 
investor and treat the rate payer fairly if we provide 
revenues sufficient for the company to pay (a) its 
actual operating expenses prudently and economic- 
ally incurred; (b) an annual charge for depreciation 
based upon the expected life of the properties; (c) 
taxes; (d) interest on its debt at the rate actually 
paid; (e) a reasonable dividend on its outstanding 
stock; and (f) something to be added to the surplus 





42. For a discussion of this matter, see Giles Lowery, supra, 35 Agr Dec at 307-314. 
43. The Tr. references refer to the Giles Lowery record. 
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to enable the company, under good management, to 
maintain and support its credit. 


However, that case involved a terminal stockyards, which, al 
shown above, is quite different from an auction stockyards. In| 
the St. Paul case, supra, the rate base, consisting of land, build 
ings, equipment and working capital, was $5,118,810 (21 Agri- 
culture Decisions at 1315). Buildings and equipment alone were 
valued at $3,294,167, or 64.4% of the total rate base (ibid.). The 
Judicial Officer, applying the criteria quoted in the preceding 
paragraph, concluded that the “reasonable rate of return which 
the respondent is entitled to earn on the rate base, after an allow- 
ance for all reasonable operating expenses, depreciation, and in- 
come taxes, is 7.75 percent” (ibid.). The terminal stockyard own- | 
ers’ income resulted from applying the 7.75% rate of return to the 
$5,118,810 rate base (ibid.). 


But as shown above, only 4.9% of Giles Lowery’s income from 
the auction market depends on the rate of return (or 9.3% if the 
operating margin is not considered). Hence the rate of return was 
decisive as to the total income of the stockyard owners in the St. 
Paul case, but is decisive as to only a very small part of an auction 
market owner’s income. Hence the six criteria quoted above from 
the St. Paul case provide no meaningful guideline as to the rate 
of return to be applied to the value of an auction market’s build- 
ings and equipment. If relevant at all to an auction market, the 
six criteria would be useful only in determining whether the auc. 
tion owner’s total income from the stockyards was just and rea- 
sonable. 


To the extent that an auction market owner used borrowed 
funds to pay for the buildings and equipment, complainant should 
give some consideration to the fourth criterion quoted above, viz, 
“interest on its debt at-the rate actually paid.” In this case, the 
respondent corporation borrowed funds from the Small Business 
Administration at 8% annual interest (Tr. 89-92). The complair- 
ant’s 8% rate of return, therefore, allows respondent to service 
its debt. 


The complainant also cites for guidance as to the rate of re 
turn to be applied to the value of the respondents buildings 
and equipment the rate of return allowed in other regulated in- 
return allowed. The majority, however, are in the range ofG 8%. 
dustries. This also is a factor that should be given some cor 
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sideration. Recent rate cases show wide variations in the rates of 


return allowed. The majority, however, are in the range of 8%. 
The following table of rate case was cited by the Chief Adminis- 
trative Law Judge as representative (Initial Decision, p. 28): 
to show that investment in the stockyards industry is a relatively 
safe investment (Tr. 199-200). Moreover, as shown above, since 
the rate of return affects such a negligible portion of an auction 
owner’s total income, even if the stockyards industry were not a 
relatively safe investment, the rate of return could not have much 
of an effect on the situation.44 


Respondent’s rate expert, Dr. Pickett, would have used tradi- 
tional ratemaking principles applicable to capital intensive natural 
monopoly public utilities, and he presented expert testimony 
around a 138% assumed rate of return. However, as shown pre- 
viously, auction market operators are more analogous to owner- 
operators of individual taxicabs than to capital intensive public 
utilities. The return on an auction operator’s buildings and equip- 
ment is ordinarily a very minor part of his total return from the 
auction stockyards, e.g., 4.9% in Giles Lowery. The comparable 
percentages for Major Lewis, Central Arkansas, Travis McGee 
and Bill and Lois Rice are 3.6%, 13.4%, 4.7% and 37.2%.45 Hence 
only in the case of Bill and Lois Rice, whicch is highly unusual, 
is the return from buildings and equipment a large matter. 


Moreover, Dr. Pickett admitted that under his procedure, he 
would not add allowances for management or operating margin 
(Tr. 618).46 When consideration is given to the large allowances 
for operating margin, $30,066, $6,890, $6,942 and $6,152, respec- 
tively (Figs 1-4, supra), the complainant’s use of a 10% rate of 
return plus the allowances for operating margin and manage- 
ment produces total income far in excess of that which would be 
produced from a 138% rate of return without these allowances (see 
complainant’s original brief, pp. 143-153) .47 


Considering all of the circumstances, complainant’s use of a 


44, End of quotation from Giles Lowery, supra. 

45, These percentages are computed from Figs. 1-4, supra, by comparing the return on build- 
ings and equipment to the total return, consisting of allowances for working owner, manage- 
ment, interest on working capital, buildings and equipment, land and operating margin. 

46, However, Dr. Pickett would provide for taxes; and a small portion of the operating margin 
is occasionally used for taxes. 

{. Dr. Pickett’s analysis is also faulty because of his erroneous assumption that complain- 
ant’s 10% return applies only to that portion of the buildings and equipment financed with 
‘mmon equity, and not to that portion of the investment financed by debt (Tr. 605). 
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10% rate of return, which applies only to the return on building; 
and equipment, is reasonable. 


B. Land. 


Prior to 1968, complainant’s allowance for land was computed! 
by multiplying the rate of return times the value of the land. 
Since then, the allowance for land has been computed on the basis 
of 6c per animal unit sold by the stockyard during the base year, 
The present formula generally provides a return much greater 
than would be provided under the pre-1968 rate of return formula 
—e.g., in the case of Giles Lowery, supra, more than three time 
greater than an allowance computed by multiplying the rate of re’ 
turn times the land’s present value (35 Agr Dec at 307). In the! 
present case, Judge Palmer found that complainant’s land for. 
mula provided a 20% return on the value Central Arkansas placed 
on its land (CX 6, p. 2), which “‘would be excessive” (Initial De 
cision, p. 33). 


Complainant’s land allowance is adequately supported by the 


present record (Tr. 29-31, 193-194), but the following explanation . 


by Jack W. Brinckmeyer, Chief of complainant’s Rates, Services 
and Facilities Branch, is lifted from Giles Lowery, supra (35 Agr 
Dec at 279-280) : 


Land values has been a problem. [In] 1958 when I 
started handling the rate work for our agency we 
were exploring several methods of determining the 
value of land, what we should use. If we went back 
to the original cost as the Hope Natural Gas said we 
could, it would have had a very startling effect on 
the industry. 


So after trying to index it on farm prices of land 
and several other things we determined that some 
allowance for the use of land based on the unit of 
livestock would probably be the most fair way to the 
regulated industry and to the rate payer and treat 
each one of them fairly. 


In the early 1960’s appraisals had been made of 
of several of the major stockyards. This included 
Sioux City, St. Paul, Oklahoma City, Louisville, Ken- 
tucky, and the land appraisals at that time and the 
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units of livestock were evaluated to determine what 
the unit allowance would be. 


From reviewing those firm’s annual reports and 
the appraisal of the land at those stockyards we came 
up with a unit cost of five point eight eight cents 
per unit. 


We recommended to the administrator, the Pack- 
ers and Stockyards Administration, that we adopt 
the method of allowing a use for land of six cents per 
unit. We adopted that approximately [in 1968], as I 
recall, and since that date all land values of stock- 
yards is based on six cents per unit. 


The old method of trying to use appraisals, if you 
appraised it one day and the next day it was out- 
dated, each individual person had his ideas, we had to 
follow in determining how much was used and use- 
ful such as this, with this allowance the stockyard 
operator knows that he’s going to receive six cents 
for each unit of livestock that he handles. If he 
wants to utilize less acres of land he gets a better re- 
turn for his property. If he wants to spread it out we 
don’t have to go through the problem of determining 
the useful area and value or trying to determine the 
original cost. Most of the markets have no records 
that wil support their original cost of the land. 
[End of quotation from Giles Lowery. | 


Mr. Brinckmeyer testified in the present proceeding with re- 
spect to the continued adequacy of the 6c per animal unit formula 
(Tr. 194) : 


If I revised it I would revise it down because what 
we are using is about 10 times more than cost. 


If complainant were to revert to a land allowance based on a 
rate of return times value, complainant would, of course, have to 
determine how many acres of land were “used and useful” for 
stockyard purposes. For example, in Giles Lowery, if complain- 
ants had been using a rate of return times value land formula, it 
would have considered only 614 of Giles Lowery’s 25 acres as used 
and useful for stockyard purposes. (85 Agr Dec at 280). Giles 
Lowery’s volume of 56,788 animal units (35 Agr Dec at 278) was 
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almost four times as much as the volume, e.g., of Bill and Lois 
Rice; so it is obvious that the 80 acres reported by Bill and Lois 
Rice would have been drastically reduced. 


Moreover, if complainant were required to return to a rate of 
return times value land allowance for auction markets, there is 
no reason to believe complainant would now use present value 


rather than original cost. See Federal Power Commission v. Hope | 


Gas Co., 320 U.S. 591; Federal Power Commission v. National 
Gas Pipeline Company, 315 U.S. 575.48 


Judge Palmer, relying on Supreme Court cases involving ter- | 
minal stockyards, held that complainant’s land allowance must be | 


based on an appraisal of its present value (Initial Decision, p. 39). | 


However, as shown above, the great differences between terminal 
and auction stockyards makes it inappropriate to apply terminal 
market ratemaking principles to auction markets. Moreover, the 
two cases just cited (Hope Gas and National Gas) freed rate 
regulatory bodies from the rigid requirements previously in effect. 


In Federal Power Commission v. National Gas Pipeline Com- 
pany, 315 U.S. 575, the Court sustained an order of the Commis- 
sion under the Natural Gas Act. In discussing the scope of judicial 
review of rates prescribed by the Commission, the Court held (315 
U.S. at 586): 


The Constitution does not bind rate-making bodies 
to the service of any single formula or combination 
of formulas. Agencies to whom this legislative power 
has been delegated are free, within the ambit of 
their statutory authority, to make the pragmatic ad- 
justments which may be called for by particular cir- 
cumstances. 


In a concurring opinion in that case by Mr. Justice Black, Mr. 
Justice Douglas and Mr. Justice Murphy, it is stated (315 US. 
at 602-606) : 


While the opinion of the Court erases much which 
has been written in rate cases during the last half 
century we think this is an appropriate occasion to 
lay the ghost of Smyth v. Ames, 169 U.S. 466, which 
has haunted utility regulation since 1898. That is 


48. In In re St. Paul Union Stockyards Co., 21 Agr Dec 1216, 1284-1286 (1961), complainant 
voluntarily used the present value of a terminal stockyard’s land. 
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especially desirable lest the reference by the major- 
ity to “constitutional requirements” and to “the 
limits of due process” be deemed to perpetuate the 
fallacious “fair value” theory of rate making in 
the limited judicial review provided by the Act. 


* * * 


The rule of Smyth v. Ames as construed and ap- 
plied, directs the rate-making body in forming its 
judgment as to “fair value” to take into considera- 
tion various elements—capitalization, book cost, ac- 
tual cost, prudent investment, reproduction cost. 
* * * The risks of not giving weight to reproduc- 
tion cost have been great. * * * The ravoc raised 
by insistence on reproduction cost is now a matter 
of historical record. 

* * * + 


As we read the opinion of the Court, the Commission 
is now freed from the compulsion of admitting 
evidence on reproduction cost or of giving any 
weight to that element of “fair value.” 


In Federal Power Commission v. Hope Gas Co., 320 U.S. 591, 
the Court again considered an order of the Federal Power Com- 
mission prescribing rates under the Natural Gas Act. The Com- 
mission established the rate base on the basis of the “actual legi- 
timate cost” of the property involved less depreciation (320 U.S. 
596). Evidence of the cost of reproduction new was given no 
weight by the Commission on the grounds that it was “not pre- 
dicated upon facts” and was “too conjectural and illusory to be 
given any weight” (320 U.S. at 597). The Commission also re- 
fused to give any “probative value” to “trended ‘original cost’ ” 
because it was ‘not founded in fact,” was “basically erroneous,” 
and produced ‘irrational results” (320 U.S. at 597). 


Previously, the Court of Appeals had reversed the Commis- 
sion’s order (134 F.2d 287), and among the grounds for reversal 
were: (1) that the rate base should reflect the “present fair 
value” of the property; (2) that the Commission should have 
considered reproduction cost and trended original cost; and (3) 
that “actual legitimate cost” (prudent investment) was not the 
proper measure of “fair value’ where price levels had changed 
since the investment, 
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The Supreme Court reversed the Court of Appeals, stating (320 
U.S. at 602): 


We held in Federal Power Commission v. Natural 
Gas Pipeline Co., supra, that the Commission was 
not bound to the use of any single formula or com- 
bination of formulae in determining rates. Its rate- 
making function, moreover, involves the making of 
“pragmatic adjustments.” * * * And when the Com- 
mission’s order is challenged in the courts, the ques- 
tion is whether that order “viewed in its entirety” 
meets the requirements of the Act. * * * Under the 
statutory standard of “just and reasonable’ it is the 
result reached not the method employed which is 
controlling. * * * It is not theory but the impact of 
the rate order which counts. If the total effect of the 
rate order cannot be said to be unjust and unreason- 
able, judicial inquiry under the Act is at an end. 


In the present state of development of the law of ratemaking, 
it is “the result reached not the method employed which is con- 
trolling” (Hope, supra, 320 U.S. at 602). Accordingly, complain- 
ant is not required to appraise the value of an auction market’s 
land so long as its method produces reasonable results.. And there 
is no evidence to contradict complainant’s evidence that its land 
formula produces very generous results for auction markets. 


In addition, it is important to recognize that the land allowance 
will, under any formula, produce only a tiny fraction of an auction 
market’s total income—generally 3% to 5%. Considering the gen- 
erous operating margin and the relative insignificance of the land 
allowance for an auction stockyard, there is no rational basis for 
requiring complainant to increase its rate staff from 4 rate ex- 
perts to perhaps 400, which would be needed to make yearly land 
appraisals. 


The record in this case fully supports complainant’s land allow- 
ance. 


C. Operating Margin. 


Complainant’s allowance for operating margin is computed on 
the basis of 40c per animal unit sold at the auction during the 
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base period. As stated in Giles Lowery, supra, (85 Agr Dec at 
281) : 


The purpose of the operating margin is to provide 
revenue above the actual cost of providing auction 
services to take care of contingencies. Otherwise, un- 
expected changes in costs or revenues would place an 
unwarranted burden on the market operator during 
the period it would take him to secure a rate change. 
The operating margin also includes an allowance for 
the market’s income taxes, if any; but most auction 
markets do not have to pay income taxes as a sepa- 
rate entity from the owners (Tr. 39-40, 170-172, 
274-277 ; Comp. Ex. 12). 


The operating margin was similarly explained and justified by 
Mr. Brinckmeyer in this proceeding (Tr. 37-38). To the extent 
that the operating margin is not used up by contingencies, etc., it 
constitutes an element of profit (Tr. 181). 


The large operating margins allowed respondents in this pro- 
ceeding, $30,066 for Major Lewis, $6,890 for Central Arkansas, 
$6,942 for Travis McGee and $6,152 for Bill and Lois Rice are 
clearly adequate for the above purposes and provide an additional 
safeguard to insure that no respondent can justifiably complain 
as to the “result reached” (Hope, supra, 320 U.S. at 602) by com- 
plainant’s rate procedure. 


VI. Per-Head-Weight Tariffs Should be Prescribed for Re- 
spondents. 


Where, as here, respondents’ rates and charges have been found 
to be unjust and unreasonable, the Secretary may “determine and 
prescribe what will be the just and reasonable rate or change, or 
raves or changes, to be thereafter in such case observed as both 
the maximum and minimum to be charged” (7 U.S.C. 211). Since 
it is impossible to predict what rates would be produced in the 
future by value-based tariffs (see Findings 12-18, supra), it is 
impossible to determine that any particular rates or charges under 
value-based tariffs will in the future be “just and reasonable,” 
which is the statutory criteria for prescribed rates. Accordingly, 
Ihave no alternative but to prescribe rates under per-head-weight 
tariffs (see Findings 12-18, supra). 
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This practical necessity for prescribing per-head-weight tariffs 
arises irrespective of any issue of discriminatory rates resulting 
from value-based tariffs. In other words, irrespective of any issue 
of discrimination, since I cannot predict what revenue would be 
produced in the future by a value-based tariff, I have no way of 
predicting (or even guessing) whether rates prescribed in a 
value-based tariff would be “just and reasonable” in the future. 
Hence once the occasion arises to prescribe rates for an auction 


market because its rates have been held to be unjust or unreason- | 


able, the prescribed rates must be on a per-head-weight basis so 
that the prescribed rates will meet the statutory criteria of “just 
and reasonable” rates. 


The discrimination aspect of value-based tariffs, referred to in 
Findings 12 through 18, supra, presents an additional reason, 
separate and distinct from that just given, for prescribing rates 
in per-head-weight tariffs in this proceeding. Under the facts set 
forth in Findings 12 through 18, supra, value-based tariffs are in- 
herently discriminary, and, therefore, they fail to meet the statu- 
tory standard for ‘just, reasonable, and nondiscriminatory” rates 
or charges (7 U.S.C. 206) .49 


In any future rate proceeding, Findings 12 through 18, supra, 
shall be regarded as creating a rebuttal presumption that value- 
based tariffs are inherently discriminatory and, therefore, unlaw- 
ful under the Act. Accordingly, in any future rate proceeding, 
complainant will not have to introduce any proof in this respect. 
If, however, respondents introduce contrary evidence in a future 
proceeding, complainant may introduce evidence with respect to 
this issue and, also, have official notice taken of the evidence re 
lating to this matter in the present proceeding. Since the evidence 
as to discrimination in this proceeding relates to “legislative 


49. In view of the facts reflected in Findings 12 through 18, supra, value-based tariffs cannot 
be regarded as nondiscriminatory on the ground that the “value” of the stockyard service 
varies with the value of the animal sold. The facts in Findings 12-18 indicate that the “value” 
of the stockyard service involved in selling two similar anmals is the same irrespective of 
whether one animal sells for a higher price than the other. Even respondent’s expert, Dr. 
Pickett, when asked whether he had made a decision as to whether a stockyard consignor was 
buying a service on a “per head or value basis,” replied, ‘“‘No. I know cost is incurred on a 
per head basis” (Tr. 683). Further, when asked “[h]low would you propose to measure the 
value to consignors of livestock auctions,’”’ Dr, Pickett replied, “Your do not do that under 
typical rate-making’”’ (Tr, 688). But even if value-based livestock tariffs were not inherently 
discriminatory, whenever rates are found to be unreasonably high, leading to prescribed rates 
for the future, the prescribed rates must be in the form of a per-head-weight tariff because 
of the unpredictability of the revenue that would be generated in the future under a value- 
based tariff. 
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facts,” as distinguished from ‘“adjudicative facts,” it is appro- 
priate to rely on such evidence in future proceedings. See In re 
J. A. Speight, 33 Agr Dec 280, 310-313 (1974); In re Trenton 
Livestock, Inc., 33 Agr Dec 499, 522-523 (1974), affirmed sub 
nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4). 


Although complainant states in its briefs that it is seeking a 
holding that value-based tariffs are illegal per se, complainant 
actually is seeking only a rebuttable presumption, in this respect. 
Hence it is neither necessary nor appropriate to hold that value- 
based tariffs are illegal per se. Where particular conduct has been 
held per se to violate a statute, proof of such conduct is conclu- 
sively presumed to violate the Act as a matter of law.5° As stated 
in United States v. McKesson & Robbins, 351 U.S. 305, 309-310: 


It has been held too often to require elaboration 
now that price fixing is contrary to the policy of 
competition underlying the Sherman Act and that its 
illegality does not depend on a showing of its unrea- 
sonableness, since it is conclusively presumed to be 
unreasonable. It makes no difference whether the 
motives of the participants are good or evil; whether 
the price fixing is accomplished by express contract 
or by some more subtle means; whether the partici- 
pants possess market control; whether the amount 
of interstate commerce affected is large or small; 
or whether the effect of the agreement is to raise or 
to decrease prices (footnotes omitted). 


Accordingly, it is unnecessary to rule on the issue discussed 
below as to whether an effort to establish a per se rule as to value- 
based tariffs should be made in a general rulemaking proceeding 
rather than in a particular rulemaking5! proceeding such as this. 
It would seem, however, that it would not be an abuse of adminis- 
trative discretion to attempt to establish such a principle in an 
individual rulemaking proceeding rather than in a general rule- 
making proceeding. See Securities Comm’n v. Chenery Corp., 332 
US. 194, 199-203; NLRB v. Wyman-Gordon Co., 394 U.S. 759, 
761-766; NLRB v. Bell Aerospace Co., 416 U.S. 267, 290-295. 


50. See, e.g., Kiefer-Stewart Co. v. Seagram & Sons, 340 U.S, 211, 212-213; International 
Salt Co. v. United States, ccp U.S. 392, 396; United States v. Masonite Corp., 316 U.S. 265, 
274-282; United States v. Socony-Vacuum Oil Co., 310 U.S, 150, 212-228; United States v. 
Trenton Potteries, 278 U.S. 392, 396-401. 

51. The “prescription for the future of rates” is, of course, rulemaking (5 U.S.C. 551(4) 
and (5)). 
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VII. The Prescribed Rates Apply to the Posted Stockyard 
Facilities as Well as to Respondents. 


Rates prescribed in a formal rate proceeding have always been 
regarded as applying to the posted stockyard facility, as well as 
to the individually named respondent. A specific provision in the 
Order to this effect is desirable to preclude any attempt at eva- 
sion of this Decision and Order by any respondent changing his 
business entity and filing a number one tariff (Tr. 226). Such 
specific provision should make it clear that the same type of con- 
tinuation of formal rate orders that applies in the case of terminal 
markets also applies in the case of auction markets (Tr. 226). A 
change of business entity is not difficult or uncommon. For ex- 
ample, respondent Central Arkansas Auction Sale, Inc., reported 
a change during the base period from a partnership to a corpora- 
tion. Accordingly, the Order in this proceeding will expressly 
state that it applies not only to the individual respondents but 
also to the posted stockyards at which respondents operate. 


ORDER 


1. Each respondent, or successor operating at the same posted 
stockyard facility, shall cease and desist from demanding or col- 
lecting for any stockyard service any rate or charge different than 
those found by the Secretary to be just, reasonable and nondis- 
criminatory. 


2. Respondent Major Lewis, d/b/a Major Lewis Livestock 
Auction Sale, shall assess the schedule of rates and charges as 
set forth below, and shall not, hereafter, publish, demand or col- 
lect any rate or charge for the furnishing of any stockyard service 
more or less than the rate or charge for the service set forth in 
such schedule: 


A. REGULAR SELLING-YARDAGE CHARGES 


Ordinary Cattle: 
Weighing less than 300 lbs. $1.85 per head 
Weighing 300 lbs. and more 2.50 per head 
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Bulls: 

All bulls 800 lbs. and over 6.00 per head 
Cow and Calf sold as pairs: 6.50 per pair 
Horses, Ponies and Mules: 6.00 per head 
Hogs: 

Weighing less than 150 lbs. .75 per head 

Weighing 150 lbs. and over 1.25 per head 

Sows and pigs sold as unit 2.00 per unit 
Sheep and Goats: 1.00 per head 


B. RESALE AND NO-SALE CHARGES 


Definitions: (1) Resale charges shall apply on all livestock 
resold without leaving the market prem- 
ises. 

(2) No-sale charges shall apply when a con- 
signor declares his consignment no-sale on 
price bid, bids in his consignment or with- 
draws the same prior to actual sale. 

Charges: One-half (14) of the regular selling and 
yardage charges shall be assessed on all 
resales and no-sales. 


C. FEED 


The charge for all feed sold shall be the average monthly 
cost F.0O.B. the market plus $0.005 per lIb., $0.50 per ewt. 


D. VETERINARY SERVICES 


The schedule of charges on all necessary veterinary serv- 
ices performed by an accfedited veterinarian will be at 
posted uniform per head rates, pursuant to company 
agreement with the veterinarian performing such serv- 
ices and does not contain any charges retained by the 
market. 


E. SPECIAL SALES OR SERVICES 


Special sales or unusual stockyard services such as are in- 
cluded in featured registered cattle and calf sales, annual 
4-H sales and sales for one consignor sold on other than 








3. 
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regular sale days which require special services and han- | 


dling will be charged for under special arrangements 
agreed to between the parties prior to the special sales, 


Respondent Travis McGee, d/b/a Atkins Livestock Auction, 


shall assess the schedule of rates and charges as set forth below, 
and shall not, hereafter, publish, demand or collect any rate or 
charge for the furnishing of any stockyard service more or less | 
than the rate or charge for the service set forth in such schedule: 


A. REGULAR SELLING-YARDAGE CHARGES 


B. 


C. 


Ordinary Cattle: 


Weighing less than 300 lbs. $2.00 per head 

Weighing 300 lbs. and more 3.05 per head 
Bulls: 

All bulls 800 Ibs. and over 6.00 per head 
Cow and Calf sold as pairs: 6.50 per pair 
Horses, Ponies and Mules: 6.00 per head 
Hogs: 

Weighing less than 150 lbs. $ .75 per head 

Weighing 150 lbs. and more 1.25 per head 

Sows and pigs sold as unit 2.00 per unit 
Sheep and Goats: 1.00 per head 


RESALE AND NO-SALE CHARGES 


Definitions: (1) Resale charges shall apply on all livestock 
resold without leaving the market prem- 
ises. 
No-sale charges shall apply when a con- 
signor declares his consignment no-sale 
on price bid, bids in his consignment or 
withdraws the same prior to actual sale. 
Charges: One-half (14) of the regular selling and 
yardage charges shall be assessed on all 
resales and no-sales. 


(2 


— 


FEED 


The charge for all feed sold shall be the average monthly 
cost F.0.B. the market plus $0.005 per Ib., $0.50 per cwt. 
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han-}| D. VETERINARY SERVICES 


ents The schedule of charges on all necessary veterinary serv- 
™ ices performed by an accredited veterinarian will be at 
tion, posted uniform per head rates, pursuant to company 
‘low, agreement with the veterinarian performing such serv- 
e or ices and does not contain any charges retained by the 
less market. 
lule: 
E. SPECIAL SALES OR SERVICES 
Special sales or unusual stockyard services such as are in- 
cluded in featured registered cattle and calf sales, annual 
4-H sales and sales for one consignor sold on other than 
head regular sale days which require special services and han- 
head dling will be charged for under special arrangements 
agreed to between the parties prior to the special sales. 
= 4. Respondent Central Arkansas Auction Sale, Inc., shall as- 
we sess the schedule of rates and charges as set forth below, and shall 
not, hereafter, publish, demand or collect any rate or charge for 
esi the furnishing of any stockyard service more or less than the rate 
er or charge for the service set forth in such schedule: 
a A. REGULAR SELLING-YARDAGE CHARGES 
Ordinary Cattle: 
Weighing less than 300 lbs. $1.90 per head 
Weighing 300 lbs. and more $2.90 per head 
tock Bulls: 
al All bulls 800 lbs. and more 6.00 per head 
Cow and Calf sold as pairs: 6.50 per pair 
con- Horses, Ponies and Mules: 6.00 per head 
sale Hogs: 
t or Weighing less than 150 lbs. .75 per head 
sale. Weighing 150 lbs. and more 1.25 per head 
and Sow and Pigs sold as a unit 2.00 per unit 
all Sheep and Goats: 1.00 per head 


B. RESALE AND NO-SALE CHARGES 


Definitions: (1) Resale charges shall apply on all live- 
stock resold without leaving the mar- 


thly 
; ket premises. 
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(2) No-sale charges shall apply when a con- 
signor declares his consignment no-sale 
on price bid, bids in his consignment 
or withdraws the same prior to actual 
sale. 

Charges One-half (1/2o0f the regular selling and 
yardage charges shall be assessed on 
all re-sales and no-sales. 


FEED 


The charge for all feed sold shall be the average monthly 
cost F.0.B. the market plus $.005 per lb., $0.50 per cwt. 


VETERINARY SERVICES 


The schedule of charges on all necessary veterinary serv- 
ices performed by an accredited veterinarian will be at 
posted uniform per head rates, pursuant to company 
agreement with the veterinarian performing such serv- 


ices and does not contain any charges retained by the 
market. 


SPECIAL SALES OR SERVICES 


Special sales or unusual stockyard services such as are 
included in featured registered cattle and calf sales, an- 
nual 4-H sales and sales for one consignor sold on other 
than regular sale days which require special services and 
handling will be charged for under special arrangements 
agreed to between the parties prior to the special sales. 


5. Respondents Bill Rice and Lois Rice, d/b/a Cleburne Coun- 
ty Livestock Auction Sale, shall assess the schedule of rates and 
charges as set forth below, and shall not, hereafter, publish, de- 
mand or collect any rate or charge for the furnishing of any stock- 
yard service more or less than the rate or charge for the service 
set forth in such schedule: 


A. REGULAR SELLING-YARDAGE CHARGES 


Ordinary Cattle: 
Weighing less than 300 lbs. $2.00 per head 
Weighing 300 lbs. and more $3.05 per head 
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con- Bulls: 
-sale All Bulls 800 lbs. and over 6.00 per head 
nent Cow and Calf sold as pairs: 6.50 per pair 
tual Horses, Ponies and Mules: 6.00 per head 

Hogs: 
rand Weighing less than 150 lbs. -75 per head 
d on Weighing 150 lbs. and more 1.25 per head 
Sows and pigs sold as unit 2.00 per unit 


Sheep and Goats: 1.00 per head 





RESALE AND NO-SALE CHARGES 

















Definitions: (1) Resale charges shall apply on all live- 
stock resold without leaving the mar- 
ket premises. 

(2) No-Sale charges shall apply when a 
consignor declares his consignment no- 
sale on price bid, bids in his consign- 
ment or withdraws the same prior to 
actual sale. 

Charges One-half (1/2) of the regular selling 
and yardage charges shall be assessed 

on all re-sales and no-sales. 


serv- 
be at 
pany 
serv- 
r the 


3 are C. FEED 
, al- 
other 


3 and 





The charge for all feed sold shall be the average monthly 
cost F.O.B. the market plus $.005 per lb., $0.50 per cwt. 









nents 
es, D. VETERINARY SERVICES 
youn- 
and The schedule of charges on all necechary veterinary serv- 
. de ices performed by an accredited veteranarian will be at 
a posted uniform per head rates, pursuant to company 
rvice agreement with the veterinarian performing such ser- 
vices ‘and does not contain any charges retained by the 
market. 
E. SPECIAL SALES OR SERVICES 
head Special sales or unusual stockyard services such as are 





included in featured registered cattle and calf sales an- 
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nual 4-H sales and sales for one consignor sold on other 
than regular sales days which require special services and 
handling will be charged for under special arrangements 
agreed to between the parties prior to the special sales, 


6. At least 10 days prior to the effective date of this Order, 
each respondent, or successor operating at the same posted stock- 
yard facility, shall publish, give notice of and file with the Secre. 
tary of Agriculture, in accordance with the Packers and Stock. 
yards Act, 1921, as amended, a schedule of rates and charges for 
such respondent as set forth above. 


7. The rates and charges found just, reasonable, and nondis- 
criminatory for each respondent at its stockyard shall be the rates 
and charges to be assessed and collected at that posted stockyari 
by respondent or successor market agency until modified or dis- 
missed by an Order of the Secretary. 


8. This Order shall become effective as to any respondent, or 
successor operating at the same posted stockyard facility, 60 days 
after service thereof upon such respondent. 


(No. 17,773) 


EUGENE R. ANDERSON v. CHARLES YOUNT, d/b/a TENNESSEE LAND 
AND CATTLE COMPANY. P&S Docket No. 5143. Decided May 
10, 1977. 


Agency — failure to prove — Burden of proof — failure to sustain — 
Commission ~ erroneously charged — Overcharge — based on incorrect 
weight — Reparation awarded 


Where complainant failed to sustain his burden of proof that respondent pur- 
chased the animals in issue as his agent, respondent is liable to con- 
plainant only for the erroneously charged commission of $110.59 plus 
the overcharge of $68.79 resulting from incorrect weight, for a total of 
$179.88 for which reparation is awarded complainant. 
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John J. Casey, Presiding Officer. 
Roger B. Gomien, Dwight, IL, for complainant. 
J. Holland Vestal, Sweetwater, TN, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
the filing of a complaint on December 3, 1974 in which complain- 
ant alleged in substance that respondent bought certain animals 
as agent for complainant, and charged complainant a higher price 
for them than respondent had paid, in addition to the commission 
and trucking expenses which complainant had agreed to pay. Com- 


plainant claimed $1,105.87 as reparation. 


Copies of the complaint, and of the investigation report pre- 
pared by the Packers and Stockyards Administration and filed in 
this proceeding pursuant to the rules of practice (9 CFR §202.40), 
were served on respondent on March 138, 1975. A copy of the in- 
vestigation report was served on complainant on the same date. 


Respondent filed an answer, verified by affidavit, on April 1, 
1975, stating that he had purchased the cattle in question before 
discussing them with complainant, and that the price which he 
charged complainant was the price which the parties agreed upon. 
A copy thereof was served on complainant on April 10, 1975. 


The proceeding was handled according to the “shortened” pro- 
cedure provided for in the rules of practice, the only request for 
oral hearing having been withdrawn by the party filing it. John 
J. Casey of the Office of the General Counsel of the Department 
acted as presiding officer. Complainant was represented by Roger 
B. Gomien, Esq., Dwight, Illinois. Respondent was represented by 
J. Holland Vestal, Esq., Sweetwater, Tennessee. Proposed findings 
of fact were filed on behalf of respondent. 
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FINDINGS OF FACT 


1. Complainant at all times material herein was a resident of 
Blackstone, Illinois. 


2. Respondent at all times material herein was doing business 
as Tennessee Land and Cattle Company, with his principal place 
of business at Sweetwater, Tennessee, and was engaged in business 
a a dealer, buying and selling livestock in commerce for his own 
account, and so registered with the Secretary under the Act. 


38. On or about October 7, 1974 complainant and respondent 
discussed by telephone a shipment of steers from respondent to 
complainant. Thereafter, respondent caused to be shipped from a 
place in Tennessee to complainant’s place of business in Illinois, 
71 steers together with an invoice reciting in substance that the 
total weight of the 71 steers was 44,235 pounds, that the price was 
$29.91 per cwt., for a total amount of $13,230.59, that the truck- 
ing charge was $1.50 per cwt. for a total of $663.53, that a buying 
commission of $110.59 was charged, for a total of $14,004.71, 
which complainant paid to respondent by check. 


4. On or about the same date, respondent bought the same 
steers at different prices, together with certain other animals, for 
all of which he paid by check. The steers weighed 44,005 pounds, 
not 44,235. 


5. The complaint was filed within 90 days of the accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


It is undisputed that the invoice which respondent sent to com- 
plainant for the 71 steers in question stated a price which was 
higher than the prices which respondent paid for the animals, and 
also stated a buying commission. Complainant contends in sub- 
stance that respondent bought the animals as his agent, and thus 
was entitled to a commission, but was not entitled to charge com- 
plainant a higher price than respondent paid for the animals, Res- 
pondent contends in substance that he bought the animals as a 
principal before his telephone conversation with complainant 
about them, that he then, as a principal, resold them to complain- 
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ant, that the price which he charged complainant was the price 
which he and complainant agreed upon, and that the charging of 
acommission was an innocent mistake. 


In the proposed findings of fact filed on behalf of respondent, 
the following is stated: “Mr. Yount fully admits that he mistaken- 
ly charged the commission and stands ready to refund said amount 
to Mr. Anderson if the commission was improperly charged.” 


It is undisputed that both respondent’s purchase of the animals 
from another, and his phone call with complainant about them, 
occurred on the same day. The record does not show the time of 
day of either the parties’ phone call, or respondent’s purchase, or 
which occurred first. 


Respondent’s answer filed on April 1, 1975, which was verified 
by affidavit, states as follows: “Respondent denies that he was 
directed by the complainant to purchase a load of cattle for com- 
plainant. Respondent would show that he never received an order 
to buy cattle for the complainant and that respondent purchased 
one hundred sixty-one (161) cattle on October 7, 1974 for him- 
self. After having purchased the cattle, respondent called the com- 


‘plainant and asked him if he would be interested in buying any 
cattle. At that time, complainant indicated that he did wish to 
purchase the seventy-one (71) steers. Respondent told him that 
the price for the steers would be $29.91/cwt.” 


Neither complainant’s opening statement under the “shortened” 
procedure, nor any other evidence in the record, contains clear 
and unequivocal statements of complainant’s version of the facts 
of that telephone call, wmat was discussed therein, whether com- 
plainant placed an order or agreed to buy certain animals, whether 
respondent indicated that he already owned the animals in ques- 
tion, whether anything was said about price, nor does it clearly 
and unequivocally contradict any of the statements quoted above, 
made by the respondent under oath. 


On that basis, we must conclude that complainant has failed to 
sustain his burden of proof in this proceeding. A complainant al- 
ways has the burden of proof in such a proceeding. Agri-Link v. 
J.D. Shultz, 35 A.D. 557, 1401 (1976). 


Respondent will be ordered to refund the commission erroneous- 
ly charged. 


It is clear from Exhibit F to the investigation report that the 
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animals weighed 44,005 pounds, not 44,235 as respondent reported 
to complainant. The error in the weight, 230 pounds, multiplied by 
$29.91 /ewt., amounts to $68.79. Respondent will also be ordered 
to refund the amount overcharged based on the incorrect weight 
figure which he reported to complainant. 


See John F. Lizer v. Lowell W. Peters, 29 A.D. 402 (1970) for 
discussion of the jurisdiction to issue a reparation order against a 
dealer. See also Cuthbert v. Hickert, Hickert v. Emmick et al., 35 
A.D. 222 (1976). 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 7 CFR §2.35, 42 F.R. 4395, as authorized by Act of 
April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorgani- 
zation Plan No. 2 of 1953 (5 U.S.C., 1970 Ed., Appendix p. 550). 
It constitutes “an order for the payment of money” within the 
meaning of section 309(f) of the Act (7 U.S.C. 210). 


Under that section if respondent does not comply with this or- 
der within the time limit in this order, complainant may within 
one year of the date of this order file in the District Court of the 
United States for the District in which he resides or in which is 
located the principal place of business of the respondent, or in any 
State Court having general jurisdiction of the parties, a petition 
setting forth briefly the causes for which he claims damages and 
this order in the premises.* That section further provides that 
such suit in the District Court shall proceed in all respects like 
other civil suits for damages except that the findings and orders 
herein shall be prima facie evidence of the facts herein stated, and 
the petitioner shall not be liable for costs in the District Court nor 
for costs at any subsequent stage of the proceedings unless they 
accrue upon his appeal. That section further provides that if the 
petitioner finally prevails, he shall be allowed a reasonable attor- 
ney’s fee to be taxed and collected as a part of the costs of the 
suit. 


On applications for reopening hearings, for rehearings or re 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR § §202.57 and 202.21. 


*It is requested that copies of all pleadings filed by any party in any such suit, be filed with 
the Hearing Clerk, United States Department of Agriculture, Washington, D.C, 20250, for 
inclusion in the file on this reparation proceeding. It is further requested that if the construc. 
tion of the Act or the jurisdiction to issue this order, becomes an issue in any such suit, prompt 
notice of such fact be given to the Office of the General Counsel, United States Department 
of Agriculture, Washington, D.C, 20250, 
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On respondent’s right to judicial review hereof see Maly Live- 
stock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 
1971). On complainant’s right to judicial review hereof, see United 
States v. I.C.C., 337 U.S. 426. 


Within 30 days after the date hereof, respondent Charles Yount 
shall pay to complainant Eugene R. Anderson the sum of $179.38 
together with interest thereon from December 1, 1974 until paid. 

Copies hereof shall be served on the parties. 


(No. 17,774) 


In re W. DEAN DRAKE. P&S Docket No. 5384. Decided May 20, 
1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 
as a dealer thereunder as found herein. Respondent is suspended as a 
registrant under the Act for 30 days and thereafter until he demon- 
trates that he is no longer insolvent. 


Thomas Walsh, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a Complaint filed by the Acting Administrator, } 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that the respondent has wilfully 
violated the Act and the Regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic. 
tional allegations of the Complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the Rules of Practice (9 CFR 202.1 et seq.), and consents 
to the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the Complaint, the order 
to become effective on the sixth day after service upon respondent, 
Complainant has recommended that the order consented to by res- 
pondent be issued. 


FINDINGS OF FACT 


1. (a) W. Dean Drake, herein referred to as the respondent, 
is an individual whose address is 333 6th Street, Penrose, Colo- 
rado 81240. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce. 


2. (a) As of February 12, 1976, respondent’s current liabil 
ities exceeded his current assets. As of that date, respondent had 
current liabilities totaling. approximately $113,419.45, and current 
assets totaling approximately $40,360.33, resulting in an excess of 
current liabilities over current assets of approximately $73,059.12. 


(b) Respondent’s current liabilities presently exceed his 
currents assets. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph III of the Complaint, purchased livestock in commerce and 
in purported payment therefor issued checks which were returned 
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unpaid because respondent did not have and maintain sufficient 
- funds, to pay such checks, on deposit in the bank account from 
which such checks were to be paid. 


4. (a) Respondent, on or about the dates and in the transac- 
tions set forth in paragraph III of the Complaint, purchased live- 
stock in commerce and failed to pay, when due, the full purchase 
price for such livestock. 


(b) As of March 9, 1976, there remained unpaid by the 
respondent a total of $23,639.67 for livestock purchased in com- 
merce. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2 here- 
in, respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact Nos. 3 and 


-4 herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)), and section 201.43(b) of the Regulations 
(9 CFR 201.43 (b) ). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank accounts from 
which such checks or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price for live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of thirty (30) days and thereafter until he demonstrates 
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that he is no longer insolvent. When respondent demonstrates that 
he is no longer insolvent, a supplemental order will be issued in 
this proceeding terminating the suspension, after the expiration 
of the 30-day period. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day after 
service upon respondent. 


(No. 17,775) 


In re ROBERT W. WEIKERT. P&S Docket No. 5407. Decided May 
24, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him 
for violating the Act and regulations in failing to comply with the bond- 
ing requirements thereof. Respondent is ordered to cease and desist from 
said violation. 


Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this 
proceeding (7 CFR 1.138 (42 F.R. 745) ). 


The respondent admits the jurisdictional allegations in para 
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graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. Complain- 
ant has recommended that the respondent not be suspended as a 
registrant under the Act because the respondent has filed and is 
maintaining a surety bond to secure the performance of his live- 
stock obligations. 


FINDINGS OF FACT 


1. (a) Robert W. Weikert, hereinafter referred to as the 
respondent, is an individual whose address is Fairfield, Pennsyl- 
vania 17320. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


Respondent shall cease and desist from engaging in any business 
in commerce in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, 
and the regulations without filing and maintaining a reasonable 
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bond or its equivalent, as required under the Act and the regula- 
tions. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after ser. 
vice upon respondent. 


(No. 17,776) 


In re JENNINGS TATE COMMISSION BARN, INC. P&S Docket No. 
5283. Decided March 21, 1977. 


Custodial account for shippers proceeds — deficiencies in — failure to 
maintain and to use in conformity with regulations ~ Insolvency — cur- 
rent liabilities exceeding current assets ~— Sanction 


Where respondent wilfully violated the Act and the regulations in connection 
with its operations as a market agency thereunder as found herein, res- 
pondent is ordered to cease and desist from said violations, and respon- 
dent is suspended as a registrant under the Act for 7 days and there- 
after until it demonstrates that it is no longer insolvent. 


Stephen E. Hart, for complainant. 
J. Winston Ardoin, Eunice, LA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on April 19, 1976, by the Administrator, Packers and Stock- 
The complaint charges that the financial conditions of Jennings 
Tate Commission Barn, Inc., hereinafter the respondent, does not 
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meet the requirements of the Act (7 U.S.C. 204), that the re- 
» spondent wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)) by operating while insolvent, and that the 
respondent wilfully violated sections 307 and 312(a of the Act 
(7 U.S.C. 208, 213(a)) and seciton 201.42 of the regulations (9 
CFR 201.42) by failing to properly maintain its custodial account. 


Respondent filed an answer on May 3, 1976 and an amended 
answer on October 4, 1976. In the amended answer respondent ad- 
mitted the jurisdictional allegations of the complaint, but denied 
the remaining allegations. By way of further answer, respondent 
affirmatively alleged that complainant failed to comply with the 
Administrative Procedure Act (5 USC 551 et seq.) by not giving 
respondent proper information and notice concerning certain pol- 
icies, procedures or requirements. Respondent also stated in its 
answer that its current assets exceeded its current liabilities on 
the dates in question and that the procedures used in reconciling 
respondent’s custodial account are contrary to standard account- 
ing principles and to interpretations of the regulations. 


Oral hearing was held in New Orleans, Louisiana, on October 
21, 1976, before Administrative Law Judge Victor W. Palmer. 
Respondent was represented by C. T. ‘Tad’ Sanders, Esq., Live- 
stock Law Center, Kansas City, Missouri. Complainant was rep- 
reesnted by Stephen E. Hart, Esq., Office of the General Counsel, 
United States Department of Agriculture. 


On December 22, 1976 “Complainant’s Proposed Findings of 
Fact, Conclusions and Order, and Brief in Support Thereof” was 
filed. Thereafter, on January 24, 1977, respondent’s counsel filed 
a one-page statement advising that respondent “has discontinued 
... business ... as a market agency and posted stockyard in Ville 
Platte, Louisiana’, and further advising that the statement was 
“filed by counsel for the Respondent consenting to the entry of the 
order as proposed by counsel for the Complainant in lieu of pro- 
posed findings and conclusions as contemplated at the time of the 
completion of the oral hearing herein.” 


In reply to respondent’s response complainant requested that a 
decision be made upon the basis of the evidence adduced at oral 
hearing and upon the documents filed in this matter. Complain- 
ant points out in its reply that a consent order was suggested to 
respondent, but that allowance of a consent order is at the discre- 
tion of the Secretary (9 CFR 202.5(b) ). Complainant specifically 
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states that a consent order has not been agreed upon between the 
parties and is not now recommended in this case. In addition to its 
reply, complainant filed a Proposed Decision and Order. After full 
consideration of the evidence and all papers filed herein, that doc. 
ument is adopted as the Decision and Order in this case, being 
fully supported by and in accordance with the substantial evidence 
of record. 


FINDINGS OF FACT 


1. Jennings Tate Commission Barn, Inc., the respondent, isa 
corporation with its principal place of business located at Route 
2, Ville Platte, Louisiana 70586. 


2. Respondent, at all times material herein, was engaged in the 
business of conducting and operating the Jennings Tate Commis. 
sion Barn, Inc. a stockyard posted under and subject to the pro- 
visions of the Packers and Stockyards Act. 


3. Respondent, at all times material herein, was engaged in the 
business of selling livestock in commerce on a commission basis 
at the stockyard, and buying and selling livestock in commerce 
for its own account. 


4. Respondent is, and at all times material herein was, regis- 
tered with the Secretary of Agriculture as a market agency to sell 
livestock in commerce and as a dealer to buy and sell livestock in 
commerce. 


5. Mr. Jennings Tate is part owner, manager, and president of 
respondent and was previously registered with the Packers and 
Stockyards Administration as an individual selling on commis- 
sion, doing business as Joe Tate Commission Barn. Jennings Tate's 
individual registration was certified on August 12, 1969, became 
inactive on August 11, 1972, and was cancelled on October 24, 
1972. Respondent was incorporated and succeeded the Joe Tate 
Commission Barn in business shortly before Mr. Tate’s registra- 
tion became inactive. Respondent now occupies the premises for- 
merly occupied by Joe Tate Commission Barn and has the same 
business address used by that business. 


6. On November 26, 1969, Jennings Tate was sent a letter by 
the Packers and Stockyards Administration Area Office, Men- 
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phis, Tennessee, which called to his attention the importance of 
properly handling his custodial account and which contained a 
pamphlet setting forth in detail the custodial account requirement 
of the Packers and Stockyards Act. 


7. On June 22, 1971, an administrative complaint was filed by 
the Packers and Stockyards Administration against Jennings Tate 
as an individual, charging him with certain violations of the Act, 
including failing to maintain his custodial account properly and 
operating while insolvent, the same violations charged against res- 
pondent herein. Mr. Tate filed an amended answer to that com- 
plaint on June 16, 1972, in which he admitted jurisdiction of the 
Secretary of Agriculture, neither admitted nor denied the remain- 
ing allegations, and consented to the issuance of a specified order, 
containing, inter alia, the following provisions: 


Respondent (Jennings Tate) shall cease and desist from: 


1. Operating as a market agency in commerce while his 
current liabilities exceed his current assets; 


2. Failing to deposit in his custodial account for shippers’ 


proceeds within the time prescribed by section 201.42 (c) 
of the regulations (9 CFR 201.42(c)) an amount equal to 
the proceeds receivable from sales of consigned livestock ; 

4. Failing to otherwise maintain his custodial account for 
shippers’ proceeds in conformity with the provisions of sec- 
tion 201.42 of the regulations (9 CFR 201.42) ; 


8. A Decision containing the provisions of the Consent Order 
signed by Mr. Tate was issued by the Judicial Officer of the De- 
partment of Agriculture on July 26, 1972 and was served on Mr. 
Tate’s agent on July 28, 1972. The order became effective against 
Mr. Tate on the sixth day after service, and has been in effect since 
that date. 


9. During the period that the June 22, 1971 complaint was 
outstanding against Mr. Tate, and before the present respondent 
was incorporated, Mr. Kenneth Grizzell, Area Supervisor, Packers 
and Stockyards Administration Area Office, Memphis, Tennessee, 
visited with Mr. Tate and his wife at the Joe Tate Commission 
Barn and discussed with them how they could continue market 
agency operations by incorporating, despite Mr. Tate’s insolvency 
and the possibility a cease and desist order would be issued against 
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him. During this discussion Mr. Grizzell explained the custodial 
account regulations and described how to handle the account. He 
also advised them that a new corporation would have to maintain 
a financial position of current assets equal to or in excess of cur- 
rent liabilities. 


10. On May 1, 1975, the respondent’s 1974 annual report, 
signed by Jennings Tate, was received by the Packers and Stock- 
yards Administration Area Office, Memphis, Tennessee. The an- 
nual report listed respondent’s current assets as $25,768.36 and 
respondent’s current liabilities as $54,025.61, an excess of current 
liabilities over current assets of $28,257.25. 


11. On May 23, 1975, the respondent was sent a certified letter 
by the Packers and Stockyards Administration Area Office, Mem- 
phis, Tennessee, which was received by respondent on May 27, 
1975, and which required the respondent to file a supplemental 
balance sheet special report setting forth its financial condition 
as of June 30, 1975. This report was required to be filed on or 
before July 15, 1975. The certified letter also stated: 


In the administration of the Packers and Stockyards Act, we are 
particularly concerned with the adequacy of capital to permit prompt 
payment for livestock and to meet current operating expenses. A 
registrant is considered to be engaging in an unfair practice if he 
operates while his current liabilities exceed his current assets, or if 
he is unable to meet his obligations as they become due in the normal 
course of business. We realize this condition may have been tem- 
porary, and that you may have corrected the situation by obtaining 
additional working capital, converting short-term notes to long- 
term obligations, or by some other means. 


12... On July 14, 1975, an undated supplemental balance sheet 
special report signed by Jennings Tate was received by the Pack- 
ers and Stockyards Area Office, Memphis, Tennessee, from the 
respondent. The report listed respondent’s current assets as $32,- 
426.98 and repondent’s current liabilities as $47,713.95, an excess 
of current liabilities over current assets of $15,286.97. 


13. On July 14, 1975 the respondent was sent a certified letter 
by the Packers and Stockyards Administration Area Office, Mem- 
phis, Tennessee, which was received by respondent on July 16, 
1975, and which required the respondent to file a second supple 
mental balance sheet special report setting forth its financial con- 
dition as of August 31, 1975. This report was required to be filed 
on or before September 15, 1975. The certified letter also stated: 
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In the administration of the Packers and Stockyards Act, we are par- 
ticularly concerned with the adequacy of capital to permit prompt 
payment for livestock and to meet current operating expenses. A 
registrant is considered to be engaging in an unfair practice if he 
operates while his current liabilities exceed ris current assets, or 
if he is unable to meet his obligations as they become due in the nor- 
mal course of business. We realize this condition may have been tem- 
porary, and that you may have corrected the situation by obtaining 
additional working capital, converting short-term notes to long-term 
obligations, or by some other means. 


14. On September 13 or 18, 1975, a supplemental balance sheet 
special report dated August 31, 1975 and signed by Jennings Tate 
was received by the Packers and Stockyards Administration Area 
Office, Memphis, Tennessee, from the respondent. The report list- 
ed respondent’s current assets as $42,516.89 and respondent’s cur- 
rent liabilities as $69,396.79, an excess of current liabilities over 
current assets of $26,879.90. 


15. Acting on instructions from his superior, Mr. Kenneth 
Grizzell, the Area Supervisor, Mr. Arthur Simpson, an auditor 
employed by the Packers and Stockyards Administration, conduct- 


ed a financial audit of the books and records of respondent on 28, 


29 and 30 January 1976. A balance sheet was prepared for No- 
vember 30 and December 31, 1975, and the custodial account was 
analyzed as of November 26 and December 29, 1975. 


16. As of November 30, 1975, respondent’s current liabilities 
exceeded its current assets. As of that date, respondent had cur- 
rent liabilities totaling $97,412.62 and current assets totaling 
$57,654.97, resulting in an excess of current liabilities over cur- 
rent assets of $39,757.65. 


17. As of December 31, 1975, respondent’s current liabilities 
exceeded its current assets. As of that date, respondent had cur- 
rent liabilities totaling $106,181.32 and current assets totaling 
$61,797.54, resulting in an excess of current liabilities over cur- 
rent assets of $44,383.78. 


18. Respondent continued to operate and do business as a 
market agency in commerce throughout the month of December 
1975, notwithstanding the fact that during that period its cur- 
rent liabilities exceeded its current assets. It conducted livestock 
sales on December 2, 9, 16, 23 and 30, 1975 and had total gross 
sales of $161,471.32 on those five sale days. 


19. The respondent maintained a custodial account as part of 
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its market agency operations. The method of maintenance of the 
account resembles more closely the net method of operation de 
scribed in 201.42(c) of the regulations (9 CFR 201.42(c)) than 
it does the “gross” method described in the same regulation. 


20. During the period fromm November 26, 1975 through 
December 29, 1975, respondent failed to maintain and use properly 
its custodial account for shippers’ proceeds, thereby endangering 
the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock. 


21. As of November 26, 1975, respondent had outstanding 
checks drawn on its custodial account for shippers proceeds in the 
amount of $60,253.89 and had, to offset such checks, cash in said 
bank account in the amount of $403.60, resulting in a deficiency 
of $59,850.29 in funds available to pay shippers their proceeds. 


22. As of December 29, 1975, respondent had outstanding 
checks drawnon its custodial account for shippers proceeds in the 
amount of $37,116.41 and had, to offset such checks, cash in said 
bank account in the amount of $4,257.43, resulting in a deficiency 
of $32,858.98 in funds available to pay shippers their proceeds. 


23. Such deficiencies were due, in part, to respondent’s failure 
to deposit in its custodial account for shippers’ proceeds, within 
the time prescribed by the regulations, an amount equal to the pro- 
ceeds receivable from sales of consigned livestock. Checks were 
written on respondent’s general account to respondent’s custodial 
account equal to the necessary amounts, but those checks were 
held in respondent’s safe until enough money was collected from 
buyers to cover them, sometimes for a period of two to three 
weeks, before they were deposited in the custodial account. 


24. As of the date of this decision respondent remains insol- 
vent, but it has corrected the shortage in its custodial account. 


CONCLUSIONS 


By reason of facts set forth in Findings of Fact 1, 2, 3 and4 
herein, admitted by respondent’s answer, the Secretary has juris 
diction in this matter. 


By reason of the facts set forth in Findings of Fact 5, 6, 7,8 
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9,19, 20, 21, 22 and 23 herein, respondent has wilfully violated 
sections 307 and 312(a) of the Act (7 U.S.C. 208, 213(a)) and 
section 201.42 of the regulations (9 CFR 201.42). 


By reason of the facts set forth in Findings of Fact 10, 12, 14, 
16,17 and 24 herein, respondent’s financial condition does not 
meet the requirements of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 5, 7, 8, 9, 
11, 18, 16, 17 and 18 herein, respondent has wilfully violated sec- 
tions 8307 and 312(a) of the Act (7 U.S.C. 208, 213(a)). 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection with 
respondent’s operations as a market agency, or otherwise subject 
to the Act, shall cease and desist from: 


1, Failing to deposit in its custodial account for shippers’ pro- 
ceeds within the time prescribed by section 201.42(c) of the regu- 
lations (9 CFR 201.42(c)) an amount equal to the proceeds re- 
ceivable from the sale of consigned livestock ; 


2. Failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; and 


3. Operating as a market agency or dealer while its current 
liabilities exceed its current assets. 


Respondent is suspended as a registrant under the Act for a 
period of seven days and thereafter until it demonstrates that it 
isno longer insolvent. When respondent demonstrates that it is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating this suspension, after the expiration of the 
seven day period. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice governing proceedings under 
the Packers and Stockyards Act, this Decision and Order becomes 
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final* without further proceedings 35 days after service hereof 
UNLESS appealed to the Secretary of Agriculture by a party 
hereto within 30 days after service, as provided in sections 202.16 
and 202.18 of the Rules of Practice, as amended (9 CFR 202.16 
202.18). 


’ 


(No. 17,777) 


In re JESSE AMARAL, SR. P&S Docket No. 4823, and Tony G. 
BRAZIL. P&S Docket No. 4824. Decided March 31, 1977. 


Access to scales — failure to provide — Accounts and records — incom- 
plete or incorrect — Competition — restriction of — Wilfull, flagrant and 
repeated violations — failure to pay when due — Selling agencies ~ 
financing operations of — Unfair practices — entering into agreement to 
restrict competition and to control prices — failure to pay promptly and 


in full — Sanctions 


Where the respondents wilfully, flagrantly and repeatedly violated the Act 
in connection with their operations as registrants thereunder, respet- 
tively, as found herein, respondents are ordered to cease and desist from 
said violations. Further, respondent Jesse Amaral, Sr., is suspended as 
a registrant under the Act for 30 days, and respondent Tony G. Brazil 
is suspended as registrant under the Act for 90 days. 


Richard W. Davis, for complainant. 
Newton Dal Pagetto, Santa Rosa, CA, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


These are disciplinary proceedings under the Packers and Stock- 
yards Act, 1921, (7 U.S.C. 181 et seq, “the Act’’) instituted by 


*The Decision and Order became final April 29, 1977.—Ed. 
Copy 259 
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separate Complaints filed by the Administrator of the Packers 
and Stockyards Administration, United States Department of 
Agriculture. 


The Complaints in part, charge Respondents conducted business 
so as to control prices and restrict competition in the purchase of 
veal and feeder type calves in the Sonoma County, California, mar- 
keting area, by reason of agreements to refrain from bidding 
against each other; failure to promptly pay in accordance with 
regulatory requirements; failure to keep fully adequate and re- 
quired records. In addition, Respondent Amaral is charged with 
failure to have timely tests performed on his livestock scales. 
Respondent Brazil is charged with impermissible financing of 
others engaged in packer, dealer and market agency operations. 


The separate Complaints by agreement were consolidated for 
hearing, briefing and decision, because one of the central allega- 
tions of both Complaints alleged the agreement between Respond- 
ents Amaral and Brazil not to compete in the purchase of calves. 


At the opening of the hearing and in testimony, Respondents 
Amaral and Brazil admitted the allegations concerning failure to 
‘keep fully adequate and required records, and Respondent Brazil 
admitted the allegations concerning impermissible financing of 
others engaged in packer, dealer and market agency operations. 
Complainant deleted two of the dates in the allegations concern- 
ing failure to compete. 


Both respondents are alleged to have violated Sections 312 (a) 
and 401 of the Act (7 USC 213(a), 221), prohibiting stock- 
yards, market agencies or dealers from engaging in or using any 
“... any unfair, unjustly discriminatory, or deceptive practice 
or device . . .” and requiring them to “. . . keep such accounts, 
records, and memoranda as fully and correctly disclose all trans- 
actions. . .”. Both respondents are charged with violating sections 
201.48(b) and 201.70 of the Regulations (9 CFR 201.43(b), 
201.70) concerning the purchasers duty to pay promptly for live- 
stock and requiring dealers to conduct their buying operations in 
competition with and independently of other dealers. 


In addition, Respondent Amaral is alleged to have violated sec- 
tions 201.71 and 201.72 of the Regulations (9 CFR 201.71, 201.72) 
concerning provisions to insure accurate weights, reasonable ac- 
cess to the livestock scales for inspection and timely testing and 
inspection of the livestock scale. 
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Respondent Brazil is also charged with violations of sec. 
tions 201.67 and 201.68(b) of the Regulations (9 CFR 201.67, 
201.68(b)) prohibiting dealers from financing selling agencies 
and/or packers. 


An oral hearing was held November 12 through November 1i, 
1974, in San Francisco, California. Respondents were represented 
by Newton Dal Poggetto of Dal Paggeto, Jess, Culp & Rothschild, 
a professional corporation, Santa Rosa, California. Hugh A. 
Stowe, Office of the General Counsel, United States Department 


of Agriculture, Washington, D. C., appeared as attorney for Com- 
plainant. 


Jesse Amaral, Sr. (“Respondent Amaral’) is an individual 
whose address is 2844 Old Adobe Road, Petaluma, California 
94928. Respondent Amaral at all times material herein was en- 
gaged in the business of buying and selling livestock for his own 
account and buying livestock on a commission basis, in com- 


merce. He was registered with the Secretary of Agriculture asa} 
dealer to buy and sell livestock, in commerce. 


Tony G. Brazil (“Respondent Brazil’) is an individual whose 
address is 3131 Old Adobe Road, Petaluma, California. Respond- 
ent Brazil at all times material herein was engaged in the busi- 
ness of buying and selling livestock for his own account and buy: 
ing livestock on a coramission basis, in commerce. He was regis 
tered with the Secretary of Agriculture as a dealer to buy and 
sell livestock and as a market agency to buy livestock on com- 
mission, in commerce. 


The Del Stoneburner Livestock Auction Market, Petaluma, 
California; the Santa Rosa Livestock Auction Yard, Santa Rosa, 
California; and the Petaluma Livestock Commission Company 
stockyard, Petaluma, California, hereinafter collectively referred 
to as the stockyards, at all times mmaterial herein, were posted 
stockyards subject to the provisions of the Act. 


* * * * 


Respondents Amaral and Brazil, each in connection with his 
own business as a dealer, failed to keep accounts, records and 
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memoranda which fully and correctly disclosed all transactions 
involved in the business as a dealer under the Act. The deficiencies 
included failure to keep and maintain: (1) a general ledger of ac- 
counts showing assets, liabilities and net worth; (2) a purchase 
and sales journal; (3) a livestock inventory; and (4) scale tickets 
covering purchases and sales of livestock in commerce, and (5) 
livestock purchase and sales invoices. 


Respondent Brazil, during the period from June 20, 1969 
through March 29, 1973 financed the packer operations of the 
L& B Meat Company Inc. d/b/a Johnson Meat Company, Sonoma, 
California, a packer within the meaning of and subject to the pro- 
visions of the Act, and those of LaVerne E. Silva and Ernest N. 
Silva d/b/a Riverbank Livestock Auction, Riverbank, California, 
dealer and market agency registrants under the Act. 


Respondent Brazil on June 20, 1969 loaned the L & B Meat 
Company Inc d/b/a Johnson Meat Company, Somona, California, 
a packer, a Time Certificate of Deposit in the amount of $100,000 
for the purpose of enabling said L & B Meat Company Inc. to 
use the said Time Certificate of Deposit as collateral to secure 
a bank loan. Said L & B Meat Company about October 30, 1969 
pledged the Time Certificate of Deposit as collateral to secure a 
loan in the amount of $75,000. As of May 3, 1973 $50,000 of said 
loan remained unpaid and outstanding. 


Responden tBrazil on July 15, 1971 made a loan of $15,000 to 
the L & B Meat Company Inc., a packer, which remained unpaid 
by said packer as of July 20, 1972. 


Respondent Brazil during the period from November 30, 1971 
through March 29, 1973 financed in part the livestock operations 
of and engaged in the practice of exchanging or swapping checks 
with LaVerne E. Silva and Ernest N. Silva d/b/a Riverbank Live- 
stock Auction, Riverbank, California, who are registered as a 
market agency buying and selling livestock on commission and 
as a dealer buying and selling livestock for their own account, in 
commerce, without any livestock being involved in such check ex- 
changing or swapping transactions. On twenty-three (23) dates 
from November 30, 1971 through March 28, 1973 as itemized in 
the Complaint and Complainant’s Brief, he issued checks on his 
bank account in the Bank of America, Petaluma Branch, Peta- 
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luma, California, payable to the “Riverbank Auction Yard.” 
Checks were issued by LaVerne E. Silva, or by his wife Shir- 
ley Silva under his direction, drawn on the Riverbank Livestock 
Auction Yard “Special Cattle Account” in the Bank of California, 
Riverbank Office, Riverbank, California, usually on the same day 
or the day following the receipt of Respondent Brazil’s checks, in 
exchange for or in repayment of Respondent Brazil’s checks. Such 
checks issued on the “Riverbank Special Cattle Account” were 
not deposited by Respondent Brazil for a period of several days 
and usually only after he had been advised by said LaVerne E. 
Silva that the checks should be deposited. 


Respondent Brazil on or about December 7, 1971 co-signed a 
note for $25,000.00 with LaVerne E. Silva, one of the two partners 
in the livestock operations of the Riverbank Livestock Auction, 
Riverbank, California. The proceeds of such note were deposited 
to the account of said Riverbank Livestock Auction. Respondent 
Brazil subsequently “took over” and paid the note. 


* * * 


Respondent Amaral during the period from January 1973 } 
through May 2, 1973 weighed livestock on the scale at his dealer 
yard or station at 2844 Old Adobe Road, Petaluma, California for 
purposes of purchase or sale of such livestock. A test of Respond- 
ent Amaral’s livestock scale was due on or about December 9, 
1972 but was not conducted until June 11, 1973. 


Respondent Amaral was notified on April 18, 1971 that poor 
access to his livestock scales should be corrected so test weights 
and equipment could be brought to the scales for testing. At the 
time the scale test was due December 9, 1972 the muddy condi- 
tions prevented access to the scales. 


Respondent Amaral ignored several warnings and letters, and 
failed to have the conditions corrected or the scales tested till June 
11, 1973, although he continued to use the scales for weighing 
livestock for transactions in commerce under the Act and regu- 
lations during this period. 


The Stoneburner, Santa Rosa and Petaluma stockyards are in 
the auction market business selling livestock at auction on a com- 
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mission basis. The commission fee is paid by the consignors. The 
livestock auction market business is very competitive in this area. 
All of these stockyards hold a weekly auction sale. The Del Stone- 
burner Livestock Auction Market holds an auction sale every Mon- 
day. Santa Rosa Livestock Auction Yard holds an auction sale 
every Tuesday. The Petaluma Livestock Commmission Company 
holds an auction sale every Wednesday. 


Respondent Amaral, in connection with his livestock opera- 
tions as a dealer, on or about the dates and in twenty (20) trans- 
actions between January 3 and May 15, 1972 as itemized in the 
Complainant’s Brief, and in the record, purchased livestock at the 
Del Stoneburner Livestock Auction Market and made late payment 
for said purchases from four (4) to eight (8) days after the pur- 
chase date. 


Respondent Amaral, in connection with his livestock operations 
as a dealer, on or about the dates and in sixteen (16) transactions 
between January 11 and May 30, 1972 as itemized in the record 
and Complainant’s Brief, purchased livestock at the Santa Rosa 
Livestock Auction Yard and made late payment for said purchases 
- from four (4) to seven (7) days after the purchase date. 


Respondent Brazil, in connection with his livestock operations 
as a dealer, on or about the dates and in sixteen (16) transactions 
between January 3 and April 24, 1972 as itemized in the record 
and Complainant’s Brief, purchased livestock at the Del Stone- 
burner Livestock Auction Market and made late payment for said 
purchases from three (3) to eleven (11) days after said pur- 
chase date. 


Respondent Brazil, in connection with his livestock operations 
as a dealer, on or about the dates and in eleven (11) transactions 
between January 4 and April 25, 1972 as itemized in the record 
and Complainant’s brief, purchased livestock at the Santa Rosa 
Livestock Auction Yard and made a late payment for said pur- 
chases from seven (7) to fourteen (14) days after said purchase. 


Less than a half hour after an individual makes a purchase at 
the Santa Rosa Livestock Auction, or the Del Stoneburner Live- 
stock Auction market, the buyer who wishes to leave the market 
can have the purchase price computed and the amount of his bill 
determined. All invoices are completed on the sale date and copies 
are available to the purchaser, or mailed to him if he has departed. 
A copy (with price information blocked out if so desired by the 
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purchaser) accompanies the livestock truck as a bill of sale or 
shipping permit. Almost always, all invoices are completed within 
an hour or so from the time sales are ended, and of course much 
earlier for those making only a few purchases or single purchases 
during the earlier portions of the sale period. 


These stockyards have never entered into any agreement to ex- 
tend credit. Their records do not disclose any agreements for the 
extension of credit terms to these Respondents, nor do any of 
the documents issued to the purchaser-respondents. No evidence 
of any express agreement concerning any credit extension for Re- 
spondents’ purchases was offered. 


Funds had to be withdrawn from the Santa Rosa market gen- 
eral operating account to deposit in the custodial account to the 
extent that payments were not timely received by Santa Rosa. 


An extract of the regulations covering payment requirements 
was mailed from Del Stoneburner market to both Respondents, and 
others, about June 25, 1970 in an effort to have payments timely 
made. Further, each Respondent was personally requested to make 
his payment within the regulatory time in conservations about | 


July 1971. 


The check dates and dates of receipt at the stockyards and de. 
posit at the bank were in harmony and accord, tending to verify 
and buttress each other, and in alignment with the other evi- 
dence, so as to show little room or possibility of error. No error 
or significant delay or inconsistency has been discovered or 
pointed out. 


During the period January through April 1972, the Del Stone 
burner Livestock Auction Market sold livestock in the following 
order: day old calves, hogs, sheep, milk cows and springer cows, 
veal and light feeder calves, heavy calves, fat cattle, beef cows, 
and then day old calves again. 


During the period January through 1972, Petaluma Livestock 
Commission Company sold livestock in the following order: day 
old calves, horses, sheep, hogs, replacement dairy heifers, light 
feeder cattle, heavier feeder cattle, bulls, butcher cows, veal 
calves and then day old calves. 
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For purposes of auction sales, calves are normally divided into 
two broad classifications—drop calves or day old calves and veal 
and feeder calves. A drop calf or day old calf is from one to seven 
days old and normally weighs from 130 pounds down. Calves from 
150 pounds to 500 or 600 pounds are called veal and feeder calves. 
This classification is sometimes further divided with calves 
weighing between 175 up to 300 or 350 pounds being called veal 
or light feeder calves. Then the 350 to 500 or 550 pound calves 
would usually be called kipps or heavy feeder calves. It is not a 
common practice for stockyards to engage in market support ac- 
tivity for drop calves as there is no readily ascertainable market 
price, and they are a problem to feed and therefore a perishable 
item. 


During the period January through April 1972, at the Petaluma 
Livestock Commission Company’s and the Del Stoneburner Live- 
stock Auction Market’s auction sales, Respondent Brazil regularly 
purchased day old calves and veal calves for San Jose Valley Veal 
Inc., cows for Hanford Meat Company, feeder cattle for himself, 
feeder calves on orders from Idaho, calves for Camus Cattle Com- 


. pany, livestock for Johnson Meat Company, and day old calves for 


Sebastapol Meat Company. During that time he was a substantial 
(large volume) purchaser in the drop calf, veal and feeder type 
calf, and heavy calf categories. During that same period at the 
Santa Rosa Livestock Auction Yard, he regularly purchased feeder 
calves and a few drop calves. 


During the period January through April 1972, at the Del 
Stoneburner Livestock Auction Market’s and the Petaluma Live- 
stock Commission Company’s auction sales, Manuel G. Brazil 
regularly purchased beef cows and sheep. Manuel G. Brazil is Re- 
spondent Brazil’s brother and during the time pertinent here 
Manuel Brazil owned 50% of the stock of San Jose Valley Veal 
Inc. and was its vice-president in charge of livestock procure- 
ment. During the same period at Santa Rosa Livestock Auction 
Yard’s auction sales, he regularly purchased veal calves and some 
heavier and drop calves for San Jose Valley Veal, Inc. He is a 
qualified calf buyer. 


During the period January through April 1972 at the auction 
sales of the aforementioned stockyards, Respondent Amaral was 
in attendance and regularly purchased butcher cows and a few 
calves. In 1971 he had been a substantial purchaser of veal calves 
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at the Del Stoneburner Livestock Auction Market. Respondent 
Amaral is a well-qualified drop calf and veal calf buyer. 


Respondents Brazil and Amaral, on approximately thirty-eight 
(38) different dates between January 3 and April 25, 1972 at the 
aforementioned stockyards and in connection with forty-two (42) 
transactions itemized in the record and Complainant’s Brief, re- 
frained from bidding agaist each other on calves. Respondent 
Brazil, on said days and at said stockyards, purchased veal and 
feeder-type calves, as well as other types of livestock, for his own 
account and for the account of others including Respondent 
Amaral even though Respondent Amaral was in attendance at the 
auction sales at such stockyards purchasing other types of live- 
stock for his own account and the account of others. 


Respondent Brazil and San Jose Valley Veal Inc. on approxi- 
mately thirty-three (33) dates between January 3 and April 26, 
1972 and in connection with sixty-one (61) transactions itemized 
in the record and Complainant’s Brief refrained from bidding 
against each other on calves at the Stoneburner or Petaluma 
stockyards, and Respondent Brazil, on said days and at said stock- 
yards, purchased calves for San Jose Valley Veal Inc., even though 
Manuel G. Brazil was in attendance at the auction sales at said 
stockyards purchasing livestock for his own account and for the 
account of other packers. 


During the period January through March 1972 Respondent 
Brazil purchased a total of 1,134 head of livestock. During the 
period January through April 1972, he purchased for or sold to 
Respondent Amaral 467 head of livestock with approximately 350 
head being light feeder calves. During the same four month period, 
Respondent Amaral sold approximately 600 head of the light 
feeder calves. Respondents Amaral and Brazil are normally com- 
petitors in the purchase of calves. 


In December 1971 Respondents Brazil and Amaral agreed that 
Respondent Brazil would buy calves for Respondent Amaral for a 
fee of $2 per head or half the profit. Pursuant to such agreement, 
Respondent Brazil purchased calves for Amaral from January 1, 
1972 through the first of May 1972 at stockyards in Sonoma 
County. 


Manuel G. Brazil employed Respondent Brazil to purchase 
calves for San Jose Valley Veal Inc. at the Petaluma Livestock 
Commission Company and the Del Stoneburner Livestock Auction 
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Market because he became tired of arguing with the other calf 
buyers over who got what calves and how many. 


II 


Section 312(a) of the Act (7 USC 218) provides in part that 
‘it shall be unlawful for any stockyard owner, market agency, or 
dealer to engage in or use any unfair, unjustly discriminatory, or 
deceptive practice or device. . .”. Section (b) allows a cease and 
desist order to be entered after notice and hearing concerning 
any violation. 


Section 401 of the Act (7 USC 221) provides in part that “‘every 
packer . . . stockyard owner, market agency, and dealer shall keep 
such accounts, records, and memoranda as fully and correctly dis- 
close all transactions involved in his business. . .”. It further pro- 
vides that in the event of failure to do so the Secretary may pre- 
scribe the manner and form in which such records should be kept. 


Registrants who violate any provision of the Act may be sus- 
pended (7 USC 204). Section 407(a) of the Act (7 USC 228 (a) ) 
allows “the Secretary to make such rules, regulations, and orders 
as may be necessary to carry out the provisions of this Act. ..”. 


Pursuant to the authority granted to him by section 407(a) of 
the Act (7 USC 228(a)), the Secretary of Agriculture has issued 
regulations to carry out the provisions of the Act. Section 
201.43(b) of such regulations (9 CFR 201.43(b)) provides that: 


Purchasers to pay promptly for livestock, Each packer, market 
agency, or dealer purchasing livestock shall, before the close of the 
next business day following the purchase of livestock and the deter- 
mination of the amount of the purchase price, transmit or deliver 
to the seller or his daily authorized agent the full amount of the 
purchase price, unless otherwise expressly agreed betwen the parties 
before the purchase of the livestock. Any such agreement shall be 
disclosed in the records of any market agency or dealer selling the 
livestock, and in the purchaser’s records and on the accounts or other 
documents issued by the purchaser relating to the transaction. The 
provisions of this section shall not be construed to permit any trans- 
action prohibited by § 201.61(a) relating to financing by market 
agencies selling on a commission basis. 


Section 201.67 of such regulations (9 CFR 201.67) provides, 
inter alia, that: 


Packers or dealers not to own or finance selling agencies. No packer 
subject to the Act, or independently operated and separately regis- 
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tered dealer, shall have an ownership interest in, finance, or par- 
ticipate in the management or operation of a market agency sell- 
ing livestock on a commission basis... . 


Section 201.68(b) of such regulations (9 CFR 201.68(b)) pro- 
vides, inter alia, that: 


No dealer or market agency purchasing livestock on a commission 
basis, or owner, officer, agent, or employee of such dealer or market 
agency, shall independently, or in combination with others or 
through any corporate or other device, have a substantial owner- 
ship interest in, finance, or participate in the management or opera- 
tion of any packer subject to the Act.... 


Section 201.70 of such regulations (9 CFR 201.70 provides that: 


Restriction or limitation of competition between packers and dealer 
prohibited. Each packer and dealer engaged in purchasing live- 
stock, in person or through employed buyers, shall conduct his buy- 
ing operations in competition with, and independently of other 
packers and dealers similarly engaged. 


Section 201.71 of such regulations (9 CFR 201.71) provides, 
inter alia, that: 


Accurate weights. Each stockyard owner, market agency, or dealer, 
or licensee who weighs livestock or live poultry shall install, main- 
tain, and operate the scales used for such weighing so as to insure 
accurate weights 


Section 201.72 of such regulations (9 CFR 201.72) provides 
that: 


Scale: Testing of. Each stockyard owner, market agency, dealer, or 
licensee who weighs livestock or live poultry for purposes of pur- 
chase or sale or who furnishes scales for such purposes shall cause 
such scales to be tested properly by competent agencies at suitable 
intervals in accordance with instructions of the Administrator, copies 
of which will be furnished to each stockyard owner, market agency, 
dealer, or licensee. 


Section 201.72-1(b) (3) of such regulations (9 CFR 201.72 
1(b) (3) ) provides that: 


A suitable interval between tests is a period of approximately 6 
months. In instances where tests and inspections disclose that a scale 
does not maintain its accuracy between tests or is otherwise un- 
dependable, or is mechanically deficient as regards construction, 
installation, or maintenance, more frequent tests may be required. 


Section 201.72-2(f) (4) (vi) of such regulations (9 CFR 201.72- 
2(f) (4) (vi) ) provides that: 


Assessibility for testing purposes. A scale shall be so located, or such 
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facilities for normal access thereto shall be provided, that the test 
weights of the testing agency, in the denominations customarily 
provided, and in the amount deemed necessary by the testing agency 
for the proper testing of the scale, may readily be brought to the 
scale by customary means. 


III 


Following consideration of the evidence on record, the conten- 
tions of the parties, supporting arguments and authorities, it is 
concluded that the Respondents have violated § 312 and 401 of 
the Act, and the related regulations. 


Respondents both admit they were deficient in their record- 
keeping. Respondent Brazil admits he financed packer, market 
agency and dealer operations by way of loans, exchanging or 
swapping checks, and co-signing notes. 


Respondent Amaral admits he failed to have his livestock scales 
tested in December 1972. Blame is focused, for this failure, on bad 
weather conditions and reluctance of the Sonoma County em- 


- ployees “to provide the usual courtesy testing” since a Sonoma 
County test of the scales was not then due. 


The evidence fails to establish any reluctance on the part of 
the Sonoma County employees to test Amaral’s livestock scales, 
and even if it did, it would not be an effective defense. 


The Respondent Amaral was required to have his livestock 
scales tested at least at six (6) month intervals. He was required 
to provide normal access to his livestock scales so appropriate test 
weights up to the 10,000 pound capacity of the scale could be 
used for testing purposes. 


Respondent Amaral failed and neglected to provide suitable ap- 
proaches to the scales in spite of several warnings to do so. He 
further continued to use the scales for weighing livestock in com- 
merce after being notified that a scales test was due, then overdue. 


Both Respondents are charged with failure to pay for livestock 
purchased at these stockyards within the time limits provided in 
the regulations. Respondent Amaral’s delinquency ranged from 
three (3) to eight (8) days, while Respondent Brazil’s ranged 
from three (3) to fourteen (14) days. 


No express agreement was made for any credit arrangements, 
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as allowed by the regulations. In fact witnesses from the stock- 
yards testified that no credit arrangements were made with Re 
spondents nor any other purchasers. Both Respondents had been 
personally asked to make payment promptly, and copies of the 
pertinent regulations had been mailed to Respondents to call at. 
tention to the requirements for prompt payment. The stockyards 
had to deposit their own funds in the custodial account when pay- 
ment was not timely received. 


Respondents argue that an implied agreement for credit existed 
because of the use of postal services, the continued business rela- 
tionships in spite of tardy payment practices, the toleration of 
tardy payment by the stockyards, and custom. Respondents then 
argue that this agreement for credit implied from these circun- 
stances constitutes an “express agreement” within the regula 
tory terms. 


The terms “implied” and “express” seem to be mutually incon- 
sistent. Webster’s Third New International Dictionary (unabr. ed. 
1971 page 803, in part defines “express” as being “. . . directly 
and distinctly stated or expressed rather than being implied or | 
left to inference. . .” Black’s Law Dictionary (rev. 4th ed. 1968) 
page 691, in part, defines “express” as “. . . made known dis 
tinctly and explicitly, and not left to inference. . . Manifested by 
direct and appropriate language, as distinguished from that which 
is inferred from conduct. The word is usually contrasted with 
‘implied’.” 


Respondents’ infer an agreement for credit, based on and im- 
plied by the prior conduct in habitually making late payment. 
Even if tolerated by the stockyards without protest (which was 
not the situation here), it would not rise to the level of a meri- 
torious defense here in the fact of the explicit regulatory pro- 
visions. 


Respondents claim that “no direct evidence” of payment dates 
was offered, meaning that specific testimony was not offered as 
to the “actual dates of receipt”. Documentary evidence such as it- 
voice notations of the date of payment, check dates and bank de 
posit dates, as well as testimony of Respondents concerning their 
own reasons why payments were tardy, all are in accord and are 
harmonious. They all support the conclusion that payments were 
late, as charged. The evidence is overwhelming concerning late 
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payment, and the explanations are inadequate to raise any issue 
by way of defense in law or fact. 


* * 


The evidence clearly establishes and the Respondents freely ad- 
mitted that during the period from January 3, 1972 through April 
26, 1972, Respondent Brazil regularly purchased veal and feeder 
calves and other livestock for Respondent Amaral at the three 
stockyards in Sonoma County. Nonetheless, Respondent Amaral 
regularly attended the auction sales and purchased butcher cows 
and a few calves. 


The evidence also establishes and Respondent Brazil admitted 
that during the same period he regularly purchased drop calves 
and veal and feeder calves for San Jose Valley Veal, Inc., at the 
Petaluma Livestock Commission Company and the Del Stone- 
burner Livestock Auction Market. During the same period Manuel 
G. Brazil, Respondent Brazil’s brother and a half owner and the 


officer in charge of livestock procurement for San Jose Valley 


. Veal, Inc., regularly attended the auction sales at these two stock- 


yards and purchased beef cows and sheep. 


At these stockyards during the same period, Respondent Brazil 
was regularly purchasing calves and other livestock for a number 
of other persons or firms as well as for himself. 


Respondent Brazil’s motive in purchasing calves and other Live- 
stock for so many different persons and firms is clear and undis- 
puted. As he testified, he is always trying to get more business and 
would be interested in getting any account he could obtain. He has 
astrong competitive spirit. He was highly motivated by the desire 
of profit. 


The real question is why Respondent Amaral and Manuel G. 
Brazil for San Jose Valley Veal, Inc., employed Respondent Braz- 
il to purchase calves for them when they were going to be at the 
stockyards buying other livestock anyway. Certainly, it wasn’t be- 
cause Respondent Brazil was any better qualified to buy calves. 
Respondent Amaral had been in the dairy and cattle business all 
his life. The stockyard owners testified that both men had pre- 
viously purchased calves and that in their opinion they were well- 
qualified calf buyers. Respondent Amaral’s reputation as a calf 
buyer was the very reason he had calf orders in the first place. 
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Furthermore, during this period Manuel G. Brazil continued tp 
purchase calves for San Jose Valley Veal, Inc., at the Santa Rosa 
Livestock Auction Yard. 


What then was the reason that Respondent Brazil was employed 
or permitted to purchase calves for Respondent Amaral and San 
Jose Valley Veal, Inc.? 


Respondent Amaral suggests he was too busy with personal and 
other commercial activities to get to the sales on time to buy calves, 
The evidence indicates that not only was Respondent Amaral at 
the Markets concerned, but he was there during the time calves 
were sold. 


Both Respondents suggest that the calves Respondent Brazil 
purchased for Respondent Amaral were of a different weight 
range or category than Respondent Brazil purchased for himself 
or others. However, the evidence shows that calves in this weight 
range (250 to 375 pounds) include not only veal or light feeder 
calves but also some calves in the lower range of what is usually 
called kipps or heavy feeder calves. Many of the veal or feeder 
type calves could go to fill orders for slaughter, feedlot or pasture, 


depending upon the market conditions or intent of the buyer. 


In most cases of this nature, a person’s motive in conducting 
business in a specific manner has to be inferred from all the sur 
rounding circumstances. If the purpose of certain actions was to 
restrict competition, only the persons involved would know that as 
a certainty. Rarely would such an intention be admitted. Here, 
however, we do have statements by the parties involved which 
shed light on why Respondent Brazil was employed to purchase 
the calves for Respondent Amaral and San Jose Valley Veal, Inc. 


A witness who was an employee of a packer and a competitor of 
Respondent Brazil for the purchase of calves testified that in 
August 1971 he was approached by Respondent Brazil who con- 
plained that he [the witness] was raising calf prices too much. 
Respondent Brazil then suggested that [he the witness] should 
stay out of Sonoma County. This conversation was held only four 
or five months prior to the events alleged in this Complaint con- 
cerning restrain of competition. Respondent Brazil’s strong de 
sire to eliminate competition had not decreased during the inter- 
vening months and certainly was one of the motivating factors in 
his decision to buy calves for Respondent Amaral and San Jose 
Valley Veal, Inc. 
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Moreover, Manuel G. Brazil admitted that the calf buyers at 
the two Petaluma stockyards were engaging in restrictive bidding 
practices rather than letting competition run its course. Accord- 
ing to investigators for the Packers and Stockyards Administra- 
tion, during the course of their investigation Mr. Manuel Brazil 
stated to them that the reason he stopped buying drop calves at 
those two stockyards was that he just got tired of “arguing over 
who got what calf and how many at those two markets” so he 
just gave up and let Tony do the buying. 


Respondent Amaral admitted the same thing. On July 21, 1972, 
he stated to these investigators that in December 1971 Respondent 
Brazil approached him about buying calves for him at $2 per head 
or half the profit. Amaral accepted the offer even though he knew 
such agreement to be wrong because Respondent Brazil assured 
him that they would not get caught if they would bid against one 
another occasionally to make it look good. Clearly, respondents and 
San Jose Valley Veal, Inc., entered into their purchasing arrange- 
ments for the purpose of restricting competition in the purchase 
of calves at the stockyards involved. 


Even if such was not respondents’ purpose, their actions still 
constituted a violation of section 312(a) of the Act (7 USC 213 
(a)) if such action had either the effect or the potential of re- 
stricting competition. It is clear that their actions had such an 
effect. 


In 1971, Respondent Amaral had been a substantial purchaser 
of veal calves at the Del Stoneburner Livestock Auction Market. 
Yet during the first three months of 1972 he purchased only 13 
of 948 such calves sold at this stockyard. Meanwhile, Respondent 
Brazil during the same period purchased 28.4% of such calves on 
his various orders. He also purchased 22.5% of the drop calves at 
this stockyard during that period for his various orders. 


At the Petaluma Livestock Commission Company during the 
first four months of 1972 Respondent Brazil purchased 21% and 
20% respectively of the veal and day old calves sold. 


Purchases in such volume made Respondent Brazil a very sub- 
stantial buyer in both categories of calves at these two stock- 
yards. 


In contrast at the Santa Rosa Livestock Auction Yard where 
Sebastopol Meat was doing all its own calf buying, where Manuel 
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G. Brazil was doing the calf buying for San Jose Valley Veal, Ine. 
and where Respondent Amaral was doing some of his own calf 
buying, Respondent Brazil during the period January through 
April 1972 purchased only 6.4% and 2% respectively of the veal 
and day old calves sold. 


By permitting Respondent Brazil to purchase his calves, Res 
pondent Amaral voluntarily removed himself as a meaningful com- 
petitor from the marketplace and thereby reduced competition, 
and respondent Brazil sought and accomplished the removal of 
competitors from the marketplace by buying calves for Respondent 
Amaral and San Jose Valley Veal, Inc. in addition to his other 
customers. He was the prime mover in this reduction of competi- 
tion. 


The removal of Respondent Amaral and San Jose Valley Veal, 
Inc. from the marketplace had an effect on the market as shown 
by the statistics above even though it is impossible to show that 
the addition of these two competitors of Respondent Brazil would 
have added a specific number of dollars and cents to the selling 
price of the calves. 


Furthermore, it is clear what the end result would be of per- 
mitting one competitor to purchase for another. Eventually, there 
would be only one buyer. As Mr. Stoneburner stated, if there were 
only one buyer purchasing a large portion of the calves offered, 
there would be a depressed market and the producer would re 
ceive less money for his livestock. 


Corrective administrative disciplinary action to preserve a com- 
petitive atmosphere at the markets is not dependent upon explicit 
proofs. The courts have repeatedly held that it is unnecessary to 
prove injury to competition or to a particular competitor in order 
to prove that a practice is “unfair” in violation of the Act. Swift 
& Company v United States, 393 F2d 247, 253 (7th Cir 1968); 
Bowman v United States Department of Agriculture, 363 F2d 81, 
85 (5th Cir 1966); Wilson & Company v Benson, 286 F2d 891, 
895 (7th Cir 1961) ; Daniels v United States Department of Agri- 
culture, 242 F2d 39, 41-42 (7th Cir 1957), cert denied, 354 US 989 
(1957). 


It is the duty of a regulatory agency to prevent potential injury 
by stopping unlawful practices in their incipency. Proof of a par- 
ticular injury is not required. Federal Trade Commission v Ral- 
adam Company, 316 US 149, 152 (1942); Fashion Originators’ 
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| Guild of America v Federal Trade Commission, 312 US 457, 466 


(1941) ; Bowman v United States Department of Agriculture, su- 
pra; Daniels v United States Department of Agriculture, supra; 
Inve Nolan E. Poovey, Jr., 27 AD 1512, 1520. 


The Packers and Stockyards Administration has notified those 
engaged in the livestock industry that agreements not to compete 
and the failure to compete constitute unfair practices through the 
regulations, specifically including section 201.70. Section 201.70 of 
the regulations (9 CFR 201.70) states that each packer or dealer 
shall conduct his buying operations in competition with and inde- 
pendently of other packers and dealers similarly engaged. It cer- 
tainly cannot be contended that the respondents and San Jose Val- 
ley Veal, Inc. were conducting their businesses independently of 
one another in Sonoma County since Respondent Brazil was do- 
ing the majority of the calf buying for all three. 


It has previously been held to be a violation of section 202 (a) 
of the Act and section 201.70 of the regulations for packers to re- 
frain from competing with a registered dealer in the purchase of 
livestock where the packers had qualified buyers in the area and 
later purchased livestock from the dealer. In re James Allen & 
Son, 25 AD 779, 805 (1966), aff'd, Swift v United States, 393 F2d 
247 (7th Cir 1968). Such facts cannot be distinguished in prin- 
ciple from those existing in the present proceeding. 


Although Swift was a packer, what was said there should apply 
with even greater force here since qualifying provisions which 
may be distinguishing for a packer under section 202 are not pres- 
ent in section 312. The key language used in section 312(a) of the 
Act with which Respondents are charged with violating is almost 
identical with that of section 202(a) of the Act. Both make it un- 
lawful to “engage in or use any unfair, unjustly discriminatory, or 
deceptive practice or device in commerce”. As was said in a pre- 
vious case, “there is no substantial distinction between the buying 
operations of packers and livestock dealers or market agencies’. 
In re Nolan E. Poovey Jr., 27 AD 1512, 1518 (1968). The restric- 
tion of competition allegations have been established in these pro- 
ceedings. 


While the term “wilful” has many meanings, in connection with 
regulatory statutes such as this one, a prohibited action is wilful 
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if done intentionally or with careless disregard of statutory re 
quirements. Goodman v Benson, 286 F2d 896, 900 (7th Cir 1961); 
In re J. A. Speight, 33 AD 280, 297-298, 302-303 (1974) ; In re 
James J. Miller, 33 AD 53, 71, appeal denied, 488 F2d 1088 (5th 
Cir 1974) ; In re Rayville Livestock, Inc., 30 AD 886, 896 (1971); 
In re Lufkin Livestock Exchange, Inc., 27 AD 596, 609. Para. 
phrased, it may be said that intentionally or negligently doing a 
prohibited act is wilful under a regulatory statute such as the one 
here involved. In re J. A. Speight, supra; In re James J. Miller, 
supra; In re George K. Reaves, 30 AD 1455, 1465 (1971) ; In re 
Chester Burgess, 28 AD 449, 457 (1969) ; In re Julian M. Marks, 
22 AD 761, 777 (1963). 


The broad definition of wilfulness adopted in those previous 
cases has been approved by the Supreme Court. As it has stated 
in connection with this Act: 


The Secretary may suspend “for a reasonably specified period” 
any registrant who has violated any provision of the Act, Noth- 
ing whatever ... confines its application to the cases of “inten- 
tional and flagrant conduct” or denies its application in cases 
of negligent or careless violations. 


* * 


“Wilfully” could refer to either intentional conduct or conduct 
that was merely careless or negligent. Butz v Glover Livestock 
Commission Company, Inc., 411 US 182, 187, 187n.5 (1978). 


Moreover, an examination of the evidence establishes that the 
violations of the Act committed by the Respondents were all done 
intentionally, knowingly and in deliberate disregard of the statu- 
tory requirements. 


This is most true of what is probably the most serious violation 
of all—the restriction of competition in the purchase of calves in 
Sonoma County. Evidence indicated that Respondent Amaral 
warned Respondent Brazil they would get in trouble when Res- 
pondent Brazil offered to buy calves for him. However, Respon- 
dent Brazil replied they would not if they bid against each other 
occasionally to make it look good. This clearly shows both men 
were well aware of the unlawfullness of such activities. 


The same is true of the failure to pay for livestock purchases 
within the time required by the regulations. Respondents had been 
notified of the prompt pay requirements of the regulations and 
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requested to pay more promptly on at least two occasions prior to 
the time covered by the Complaint. They chose to ignore such re- 
quests and to continue paying as they pleased. In addition, Res- 
pondent Amaral on two occasions had been notified by Complain- 
ant of the prompt payment regulation and requested to bring his 
payment practices into compliance. He had also ignored these re- 
quests. That Respondent Amaral deliberately failed to pay within 
the time prescribed by the regulations is also shown by the fact 
that he consistently dated his checks in payment for his livestock 
purchases on the sale-date so it would appear he was paying 
promptly although the checks were not received by the stock- 
yards until six (6), seven (7) or eight (8) days after the auction 
sale. 


The actions of Respondent Amaral relating to the charges con- 
cerning his livestock scale are patently wilful on their face. His 
total disregard of all requests to improve the approaches to his 
scale and have it tested for accuracy clearly establishes that such 
failure to act was deliberate. 


Both respondents admitted the charges in the respective com- 
plaints issued against them charging that they had failed to keep 
accounts, records and memoranda which fully and correctly dis- 
closed all transactions involved in their business as a dealer under 
the Act. Section 401 of the Act (7 USC 221) requires a dealer to 
keep such accounts, records and memoranda as fully and correctly 
disclose all transactions involved in his business. Section 401 of the 
Act is an important and essential means by which the purpose of 
the whole Act are accomplihed. A regulatory agency must be in- 
formed as to the business of those subject to regulation if it is 
to successfully perform its assigned function. Hyatt v United 
States, 276, F2d 308, 312 (10th Cir 1960) ; In re Lufkin Livestock 
Exchange, Inc., 27 AD 596, 610-611, appeal dismissed, (5th Cir 
1968). As stated in a previous case under the Act, the failure by 
persons subject to the Act “ ... to keep proper records and ac- 
counts operates to conceal violations of the Act and to mislead 
enforcement officials so that the enforcement of the Act is seri- 
ously hampered and frustrated.” In re Nolan E. Poovey, Jr., supra 
at 1518-1519. 


Respondent Brazil also admitted that, as alleged in the com- 
plaint aganst him, he financed the packer operations of Johnson 
Meat Company and the operations of Riverbank Livestock Auc- 
tion, a market agency and dealer firm by means of loans and check 
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swapping. Section 201.67 of the regulations (9 CFR 201.67) pro. (1 
hibits a separately registered dealer such as Respondent Brazil | mer 
from financing a market agency selling livestock on a commission } buy 
basis. Section 201.68(b) of the regulations (9 CFR 201.68(b)) , 
prohibits a dealer from financing any packer subject to the Act, f ( 
The financing of a packer or a separately registered market agen- = 
cy or dealer by another dealer is a serious violation of section ( 
312(a) of the Act. Cf In re Madras Livestockkk Auction, Inc., 26 } ings 
AD 739, 745 (1967) ; In re James Allan & Son, supra at 811-812. | age 
In view of all the facts of this case, including both actual and ™ 
imputed notice to respondents that the practices in which they ( 
were engaging were prohibited by the Act, the test of wilfulness } Sto 
has been met here. ( 
The violations are serious, as well as wilful. They are not mere | %t0 
ly technical failures, or inadvertent omissions or the result of ig- abl 
norance of the law and regulations, but the result of calculated ( 
planning or procrastination or indifference to the legal require by 
ments, by shrewd experienced businessmen. The violations go to } the 

the heart of good business practices or erode the regulatory pro- 
cess, to the detriment of the industry, its financial stability and I 
competitive spirit. They cannot be ignored or condoned without da 
damage to the industry, and ultimately the public good. e 
@ 
The failure of these dealers to compete with one another in the } liv 
purchase of livestock is the most serious type of violation since } jot 
such monopolistic and noncompetitive practices on the buying side | of 
of the market were the reason for passage of the Package and | 
Stockyards Act of 1921. fo 

IV 

The respondents have violated the Act and regulations as 

charged in the complaint. A cease and desist order as well asa | » 


suspension of their registrations as requested is warranted and 
jutified (7 USC 213(b), 7 USC 204). 


Respondent Amaral, in connection with his operations as 2 
dealer under the Act, shall cease and desist from: 
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(1) failing to conduct his livestock buying operations, in com- 
merce, in competition with and independently of other livestock 
buyers with whom he should be competing ; 


(2) permitting persons with whom he should be competing 
for the purchase of livestock to purchase livestock for him; 


(3) entering into any arrangements, agreements, understand- 
ings or working relationships with packers, dealers or market 
agencies for the purpose, or with the effect, of controlling prices 
or restricting competition in the purchase of livestock ; 


(4) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; 


(5) failing to have the scale utilized by him in weighing live- 
stock for purposes of purchase or sale tested for accuracy at suit- 
able periodic intervals to insure accurate weights; and 


(6) failing to provide reasonable access to the scale, utilized 
by him in weighing livestock for purposes of purchase or sale, for 
the purpose of testing said scale for accuracy. 


Respondent Amaral shall keep accounts, records and memoran- 
da which fully and correctly disclose all transactions involved in 
his business as a dealer subject to the Act, including (1) a general 
ledger of accounts showing assets, liabilities and net worth; (2) 
livestock inventory records; (3) a livestock purchase and sales 
journal; and (4) scale tickets supporting his purchases and sales 
of livestock, in commerce. 


Respondent Amaral is suspended as a registrant under the Act 
for a period of thirty (30) days. 


* * * * 


Respondent Brazil, in connection with his operations as a deal- 
er under the Act, shall cease and desist from: 


(1) failing to conduct his livestock buying operations, in com- 
merce, in competition with and independently of other livestock 
buyers with whom he should be competing; 


(2) purchasing, in commerce, for packers, dealers or market 
agencies with whom he should be competing for the purchase of 
livestock ; 


(3) entering into any arrangements, agreements, understand- 
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ings or working relationships with packers, dealers or market 
agencies for the purpose, or with the effect, of controlling prices 
or restricting competition in the purchase of livestock ; 


(4) financing the livestock operations of any packer or mar- 
ket agency selling livestock on a commission basis subject to the 
Act; 


(5) engaging in the practice of exchanging or swapping 
checks without any livestock being involved with any other person 
or persons subject to the Act for whatever purpose; and 


(6) failing to pay, when due, the full purchase price of live 
stock purchased in commerce. 


Respondent Brazil shall keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a market agency or dealer subject to the Act, includ- 
ing (1) a general ledger of accounts showing assets, liabilities and 
net worth; (2) livestock inventory records; (3) a livestock pur- 
chase and sales journal; (4) livestock purchase and sales invoices; 
and (5) scale tickets supporting his purchases and sales of live- 
stock, in commerce. 


Respondent Brazil is suspended as a registrant under the Act 
for a period of ninety (90) days. 


* * 


Pursuant to the Rules of Practice, this Decision and Order be 
come final* without further proceedings thirty-five (35) days 
after service unless appealed to the Secretary within thirty (30) 
days after service (sections 202.16 and 202.18, 9 CFR 202.16 and 
202.18). 

This Order shall become effective on the sixth (6th) day after 
becoming final, insofar as the cease and desist provisions are con 
cerned, and on the tenth (10th) day insofar as the suspension pr’ 
visions are concerned. 


Copies of this Order should be served on the parties. 


*The Decision and Order with respect to Jesse Amaral, Sr., became final May 12, 1977, and 
with respect to Tony G. Brazil became final May 16, 1977.—Ed., 
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arket (No. 17,778) 
rices 


In re STEVE NIKOLAOU. P&S Docket No. 5376. Decided March 30, 
1977. 


Accounts and records — incomplete or incorrect — Checks or drafts ~ 
insufficient funds — Failure to pay when due — Answer — failure to file 
— admission of facts 


Where respondent violated the Act and the regulations in connection with his 
operations as a packer thereunder in the issuance of insufficient funds 
checks or drafts in purported payment for livestock purchased and ac- 
cepted in commerce as found herein, and in failing to keep accounts and 
records in conformity with the regulations, respondent is ordered to 
cease and desist from said violations. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter called the Act. It was instituted by a Complaint 
and Notice of Hearing filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture. The Complaint and Notice of Hearing alleges that res- 
pondent violated sections 202(a) and 409 of the Act (7 U.S.C. 
192(a), 228(b)). 


Copies of the Complaint and Notice of Hearing and the Rules 
of Practice governing proceedings under the Act were served 
upon respondent by the Hearing Clerk by certified mail. 


977, and 
Respondent was informed in the letter of service that an Answer 
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should be filed within 20 days, and that failure to answer denying 
the allegations in the Complaint and Notice of Hearing and re- 
questing an oral hearing would constitute admission of such al- 
legations and waiver of such hearing. 


Respondent has failed to file an Answer. Accordingly, the ma- 
terial facts alleged in the Complaint, which are admitted by res- 
pondent’s failure to file an Answer, are adopted and set forth here- 
in as the Findings of Fact. 


This Decision and Order, therefore, are issued pursuant to Sec- 
tion 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c) as amended). 


FINDINGS OF FACT 


1.(a) Steve Nikolaou, hereinafter “the respondent”, is an in- 
dividual d/b/a Arcadia Packing House, with his place of business 
at 3175 Town Hall Road, Belvidere, Illinois. 


(b) Respondent at all times material herein was engaged in 
the business of buying livestock in commerce for purposes of 
slaughter. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the Act. 


2.(a) Respondent, in connection with his operations as a pack- 
er, on or about the dates and in the transactions set forth below, 
purchased livestock and failed to pay when due, the full purchase 
price of said livestock. 


Date No. Head Seller Amount 
1976 
May 14 62 Robert Michael $3,981.12 
Maple Park, Ill. 
June 15 * $1,921.00 
June 24 $3,028.11 
June 28 $2,236.35 
July 29 $2,261.90 
Aug. 5 $1,444.34 
Aug. 24 Heinold Hog Market, Inc. $6,999.97 
Kouts, Indiana 
Aug. 27 “s - $4,725.90 
Sept. 1 $5,090.19 
Sept. 7 $6,508.35 
Sept. 8 $4,756.12 
Sept. 24 Robert Michael $1,785.76 - 
Maple Park, III. 
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(b) As of September 30, 1976, there remained unpaid a total 
of $44,757.77 for such livestock. 


38. Respondent, during the period June 30, 1976, to September 
30, 1976, in connection with his operations as a packer, purchased 
livestock in the transactions set forth in paragraph II above while 
his current liabilities exceeded his current assets and failed to pay 
for such livestock at the time of purchase. 


4. Respondent, in connection with his operations as a packer, 
on or about the dates and in the transactions set forth below, in 
purported payment for livestock, issued checks which were re- 
turned unpaid by the bank on which they were drawn because res- 
pondent did not have sufficient funds on deposit in the account on 
which such checks were drawn. 


Date No. Head Payee Amount 

1976 

Sept. 16 Unk. Michael Livestock $5,000.00 
Maple Park, Ill. 

Sept. 17 84 Sleaford Livestock $6,999.97 
Atkinson, Wisc. 

Sept. 20 ; Gilt Edge Farms $2,192.50 
Freeport, Ill. 

Oct. 4 24 Michael Livestock $1,785.76 
Maple Park, Ill. 


5. Respondent has failed to keep accounts and records which 
fully and correctly disclose all transactions in his business sub- 
ject to the Act, including, among other things, an accounts re- 
ceivable ledger, an accounts payable ledger and a cash disburse- 
ment journal. 


CONCLUSIONS 


By reason of the facts stated in paragraphs 2, 3, 4 and 5 here- 
in, respondent has violated sections 202(a) and 409 of the Act (7 
U.S.C. 192(a) and 228(b) ). 


ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, in connection with his operations as a 
packer, shall cease and desist from: 
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(1) Issuing checks or drafts in payment for livestock without 
having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks or drafts; 


(2) Failing to pay, when due, the full purchase price of live. 
stock ; 


(3) Purchasing livestock while his current liabilities exceed 
his current assets unless the full purchase price of such livestock 
is paid at the time of purchase; and, 


(4) Failing to keep and maintain such accounts, records and 
memoranda as will fully and correctly disclose his business sub- 
ject to the Act, including an accounts payable ledger, an accounts 
receivable ledger and a cash disbursements journal. 


This order shall be effective from the first day after the Deci- 
sion and Order become final.* Copies hereof shall be served upon 
the parties. 


Pursuant to the amended Rules of Practice governing proce 
dures under the Packers and Stockyards Act, this Decision and 
Order become final without further proceedings 35 days after ser- 
vice hereof UNLESS appealed to the Secretary by a party hereto 
within 30 days after service, as provided in Sections 202.16 and 
202.18 of the Rules of Practice as amended. 


(No. 17,779) 


In re PHILLIP ODOM and JIM ROBERTS. P&S Docket No. 53638. De 
cided April 27, 1977. 


Bonding requirements — failure to comply with — Answer — failure to 
file — admission of facts 


Where respondent wilfully violated the Act and the regulations issued there- 
under in failing to comply with the bonding requirements thereof, res- 
pondent is ordered to cease and desist from said violation. 


*The Decision and Order became final May 9, 1977—Ed. 
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Allon R. Kahan, for complainant. 
Respondent pro se. 


Necision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), herein called the Act. It was instituted by a complaint filed 
by the Acting Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The complaint al- 
leges that the respondents wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the reg- 
ulations (9 CFR 201.29, 201.30). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondents by the 
Hearing Clerk, by certified mail on October 19, 1976. 


Respondents were informed in the letter of service that an 
answer should be filed within 20 days, and that failure to answer 
denying the allegations in the complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. Respondents have failed to file an answer. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondents’ failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


Subsequent to the service of a Proposed Decision and Order 
counsel for complainant advised that respondents are now in com- 
pliance with the bonding requirements under the Act and the Reg- 
ulations. Accordingly, complainant has requested that respondents’ 
registration not be suspended as a sanction of an order to be en- 
tered in this, proceeding. 


This Decision and Order are issued pursuant to section 202.9 (c) 
of the Rules of Practice, as amended (9 CFR 202.9(c) ). 


FINDINGS OF FACT 
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1. (a) Phillip Odom and Jim Roberts, hereinafter referred 
to as the respondents, are partners doing business as R. & O. Cat- 
tle Co., with their principal place of business located at Branford, 
Florida 32008. 


(b) Respondents are, and all times material herein were: 


(1) Engaged in the business of buying and selling 
livestock in commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Based on the volume of business reported by the firm asa 
dealer, during the period of March 29, 1976, through May 3}, 
1976, respondents were required under the Act and the regula. 
tions, to increase from $10,000.00 to $30,000.00, the amount of 
bond or its equivalent maintained to secure the performance of 
their dealer obligations. Respondents were notified by certified 
mail that if they continued their livestock operations without ade 
quate bond coverage or its equivalent, as required under the Act 
and the regulations, they would be in violation of section 312 of 
the Act and sections 201.29 and 201.30 of the regulations promul- 
gated thereunder. Notwithstanding such notice, respondents con- 
tinued to engage in the business of a dealer buying and selling 
livestock in commerce for their own account, without filing and 
maintaining a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, res- 
pondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Respondents shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations with- 
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out filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 


This Order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


Pursuant to the Amended Rules of Practice governing proceed- 
ings under the Packers and Stockyards Act, this Decision and 
Order becomes final* without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in sections 202.16 
and 202.18 of the Rules of Practice, as amended. 


(No. 17,780) 


In re BERL OLESEN. P&S Docket No. 5338. Decided February 23, 
1977. 


Checks or drafts — insufficient funds — Failure to pay when due — Sanction 


Where respondent wilfully violated the Act and the regulations in connection 
with his operation as a dealer thereunder in the issuance of insufficient 
funds checks in purported payment for livestock purchased and accepted 
in commerce as found herein, respondent is suspended as a registrant 
under the Act for 30 days. 


James A. Brennan, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


‘The Decision and Order became finai April 27, 1977.—Ed. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock. 
yards Act, 1921, as amended and supplemented (7 U.S.C. §181 e 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed by the Administrator, Packers and Stockyards, United States 
Department of Agriculture, charging that the respondent has wil- 
fully violated the Act and the regulations issued thereunder (9 
CFR §201.1 et seq.). 


Copies of the Complaint and the rules of practice (9 CFR §2021 
et seq.) governing proceedings under the Act were served upon 
respondent by the Hearing Clerk by certified mail. Respondent 
was informed in a letter of service that an answer should be filed 
pursuant to the rules of practice and that failure to answer would 
constitute an admission of all the material allegations contained 
in the Complaint. 


Respondent has failed to file an answer within the time pre 
scribed in the rules of practice, and the material facts alleged in 
the Complaint which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 


This Decision and Order therefore, is issued pursuant to section 
202.9(c) of the rules of practice (9 CFR §202.9(c) ). 


FINDINGS OF FACT 


1. (a) Berl Olesen, hereinafter referred to as the respon- 
dent, is an individual whose mailing address is Box 407, Chamber- 
lain, South Dakota 57325. 


(b) Respondent, at all times material herein; was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. (a) Respondent, in connection with his operations as 4 
dealer, on or about the dates and in the transactions set forth be 
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low, purchased livestock in commerce and failed to pay, when due, 
the full purchase price of such livestock. 


Date 

of No. of Head 
Purchases and Species 
4-14-75 77 Pigs 


Purchase 
Price 
$5,059.11 


Purchased 
From 
Chamberlain Livestock Sales 
Inc., Chamberlain, SD 
Redfield Livestock Auction, 
Inc., Redfield, SD 
Marlin Haukaas, Colome, SD 


5-22-75 77 Cattle 8,311.68 
193 Feeder 
Pigs 
22 Sheep 
40 Cattle 


43 Pigs 


(b) As of November 17, 1975, there remained un- 
paid by the respondent a total of $25,345.07 for such livestock 
purchases. 


6-8-75 10,032.00 
($5,000.00 unpaid) 


6-10-75 Kramer Livestock Auction Co. 6,974.28 


Inc., R.F.D., Sioux Falls, SD 


8. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor, 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposits in the account on which such checks were drawn. 


Date Date Amount 


of of 
Purchases Check 
5-22-75 5-22-75 


No. of Head 
and Species 
77 Cattle 


6-8-75 6-9-75 193 Pigs 


6-10-75 6-10-75 22 Sheep 


43 Pigs 


Purchased 
(At) (From) 
Redfield Livestock 
Auction, Ine. 
Marlin Haukaas 


Kramers Livestock 
Auction Co. 


of 
Check 
$ 8,311.68 
10,032.00 


1,845.00 


6-10-75 6-10-75 40 Cattle Kramers Livestock 


Auction Co. 


5,129.28 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213 (a)) and section 201.43(b) of the regulations (9 
CFR 201.43 (b) ). 
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ORDER 


Respondent, in connection with his operations as a dealer, shall 
cease and desist from: 


1. Issuing checks or drafts in purported payment for livestock 
purchased in commerce without having and maintaining suffici- 
ent funds on deposit in the bank account upon which they are 
drawn to pay such checks or drafts when presented for payment; 
and 


2. Failing to pay, when due, the full purchase price of live 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act fora 
period of thirty days. 


Pursuant to the rules of practice governing proceedings under 
the Packers and Stockyards Act, this Decision and Order becomes 
final* without further proceedings thirty-five days after service 
hereof, UNLESS appealed to the Secretary of Agriculture by a 
party hereto within thirty days after service, as provided in sec- 


tions 202.16 and 202.18 of the rules of practice (9 CFR §§202.16 
and 202.18), and the order becomes final on the sixth day after 
service upon the respondent. Copies hereof shall be served upon 
the parties. 


DISMISSAL— WITH CONSENT OF COMPLAINANT 


(No. 17,781) 


RUSSELL M. THOMPSON and ARLO L. THOMPSON v. MONTGOMERY 
& Sons, INC., and UNITED STOCKYARDS CORPORATION, d/b/a 
UNION STOCKYARDS COMPANY OF FARGO. P&S Docket No. 
5310. In order issued May 9, 1977, by Donald A. Campbell, 
Judicial Officer. 


“The Decision and Order became final April 24, 1977.—Ed. 
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(No. 17,782) 


D, B. CARPENTER, d/b/a C. & G. CATTLE COMPANY v. MARTIN, 
BLOMQUIST & LEE COMMISSION COMPANY. P&S Docket No. 
5025. In order issued May 24, 1977, by Donald A. Campbell, 
Judicial Officer. 


VACATION OF STAY ORDER~Supplemental Order 


(No. 17,783) 


In re GEORGE TOWNSEND, MRs. J. A. TOWNSEND, and MADISON 
STOCKYARDS, INC. P&S Docket No. 4858. In order issued April 
5, 1977, by Donald A. Campbell, Judicial Officer. 


TERMINATION OF SUSPENSION ~Supplemental Order 


(No. 17,784) 


In re LEROY WEAVER. P&S Docket No. 5390. In order issued April 
7, 1977, by John A. Campbell, Administrative Law Judge. 


(No. 17,785) 
In re Roy MEYER, d/b/a Roy MEYER AND Sons. P&S Docket No. 


3337. In order issued May 16, 1977, by Donald A. Campbell, 
Judicial Officer. 





LIST OF DECISIONS REPORTED 
MAY 1977 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


A. D’Amico & Sons, Inc. v. Rivas & SONS COM- 
PANY, INC., and/or PRIAMO TAVERA. PACA 
Docket No. 2-4810. F. 0. b. transaction — 
pumpkins for export — Purchaser — actual 
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WASHBURN POTATO COMPANY v. SAMUEL EUGENE 
ELSESSER, d/b/a ELSESSER’S PRODUCE SERVICE. 
PACA Docket No. 2-4259. Novation agreement 
— failure to prove — Contractual obligations 
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(No. 17,786) 


PACIFIC FARMS COMPANY v. WHOLESALE PRODUCE SUFFLY, INC. 
No, 2-3955. Decided May 12, 1977. 


F, o. b. transaction — suitable shipping condition — Transportation service 

and conditions — risk of loss — Warranty of suitable shipping condition 

— not applicable — Repection without reasonable cause — Damages — 
measure of — Reparation awarded 


Where the suitable shipping condition warranty is not applicable, the res- 
pondent’s rejection of the lettuce in issue is without reasonable cause and 


respondent is liable to complainant, as damages, the amount of $2,353.20 
for which reparation is awarded. 


Respondent’s counterclaim is dismissed. 


Lowell Stanley, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
A. D. Kennedy, Jr., St. Paul, MN, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $2,353.20 in 
connection with a transaction involving a shipment of lettuce in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A formal complaint was 
served upon the respondent which filed an answer and counter- 
claim thereto, denying liability and requesting an award of repara- 
tion against complainant in the sum of $479.70. Complainant 


filed a reply to the counterclaim denying any liability to respon- 
dent. 


Since the amount of damages claimed in the complaint and 
counterclaim does not exceed $3,000.00, the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure the parties 
were given the opportunity to file further evidence in the form of 
sworn statements but did not do so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pacific Farm Company, is a corporation 
whose address is 1047 M Street, Firebaugh, California. At the 
time of the transaction involved herein, complainant was licensed 
under the Act. 


2. Respondent, Wholesale Produce Supply, Inc., is a corpora- 
tion whose address is 835 4th Street, South Minneapolis, Minne- 
sota. At the time of the transaction involved herein, respondent 
was licensed under the Act. 


3. On April 10, 1975, in the course of interstate commerce, 
complainant, by oral contract, sold to the respondent, one truck- 
load of lettuce consisting of 636 cartons, 2 doz. size, Bottom Up 
brand at the agreed price of $3.25 per carton plus 35c cooling and 
10c brokerage, f.o.b. The contract was negotiated by Big M Dis- 
tributors, of Fresno, California. 


4. Complainant on April 10, 1975, shipped from loading points 
in the state of California to respondent in Minneapolis, Minneso- 
ta, a quantity of lettuce in a truck operated by Golden California 
Trucking. 
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5. The lettuce was inspected by the United States Department 
of Agriculture at 9:45 a.m. on April 15, 1975. Such inspection 
stated in pertinent part: 


Temperature of Product: “About eight feet from rear doors, 
bottom 51°, top 52°F, 4th layer 57°F, 6th stack from rear doors, 
top 44°, 4th stack from rear doors, 5th layer 47°F. 

Condition: “Heads or portions of heads not affected by con- 
dition factors are fresh and crisp. Wrapper leaves: Decay in 
most samples from 1 to 6 heads per carton, in some none, average 
13%. Head leaves: average 1% damage by Tipburn. Decay from 
3 to 5 heads per carton, average 15%. Wrapper and head leaves: 
Decay is bacterial Soft Rot or Gray Mold Rot, mostly in early 
stages, some well developed.” 


A second inspection of the lettuce was obtained at 12:25 p.m. 
the same day which showed in pertinent part: 


Temperature of Product: “About 9 feet from rear doors, 5th 
layer 48°, bottom 48°, top 45°F; about side door, bottom 48°, 
top 44°, 5th layer 45°F; in 3rd stack from front, bottom 46°, 
top 41°, 4th layer 45°F. 


Condition: Heads or portions of heads not affected by condition 
factors are fresh and crisp. Wrapper leaves: Decay in most 
samples 1 to 6 heads per carton, in some none, average 12%. 
Head leaves: Average 1% damage by tipburn. Decay from 2 to 7 
heads per carton average 16%. Head leaves and Wrapper leaves: 
Decay is bacterial Soft Rot or Gray Mold Rot, mostly in early 
stages, some well developed. 


6. Upon refusal of respondent to accept the lettuce, the car- 


load was sold for gross proceeds of $1,361.50 for the account of | 
the complainant. 


7. Respondent has neglected, failed and refused to pay to the 


complainant the contract purchase price of $2,353.20 for the load 
of lettuce. 


8. The complaint was filed on August 18, 1975 which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


As a preliminary to discussing the merits of the respective 
claims of complainant and respondent, a discussion of some terms 
which have a bearing in this decision is in order. 
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“F.o.b.,” as defined by the regulations means that the produce 
quoted or sold is to be placed free on board the agency of the trans- 
portation, at shipping point, in suitable shipping point, in suitable 
shipping condition. The buyer assumes all risk of damage and de- 
lay in transit not caused by the seller irrespective of how the ship- 
ment is billed. The buyer has the right of inspection at destination 
before the goods are paid for to determine if the goods shipped 
comply with the terms of the contract at time of shipment, subject 
to the provisions covering suitable shipping condition. “Suitable 
shipping conditions” means that the commodity, at the time of 
billing, is in a condition which, if the shipment is handled under 
a normal transportaton service and conditions, will assure deliv- 
ery without abnormal deterioration at the contract destination 
agreed upon between the parties. 7 CFR 46.43(i) and (j). 


There is no dispute regarding the abnormal amount of deterio- 
ration present in the lettuce on arrival at contract destination in 
Minneapolis. There is no dispute regarding respondent’s rejection 
of the load, on the basis of such deterioration. Complainant con- 
tends, however, that such rejection is without reasonable cause 
inasmuch as the inspection of this load in Minneapolis on April 15, 
showed unusually high temperatures present in the lettuce which 
constituted “abnormal transportation service and conditions.” 
Complainant argues that under the regulations this supercedes 
the warranty of suitable shipping condition and places the risk of 
damage in transit upon respondent. Respondent contends that the 
buyer only assumes all risk of damage and delay in transit not 
caused by the seller. Respondent contends that the lettuce was not 
in suitable shipping condition at the time of billing regardless of 
the temperature of the lettuce on April 15. Respondent, submits 
that the abnormalities in the load are attributable to complainant, 
and respondent is relieved from assumption of the transit risks 
in this f.o.b. sale. 


If respondent is to succeed in its claim that complainant is res- 
ponsible for the damage relieving respondent of its liability for 
the transit risks in connection with its shipment, then respondent 
must show some connection between complainant’s actions and the 
damage discovered in Minneapolis. Respondent, has failed in this 
respect. On the contrary the evidence indicates that the deteriora- 
tion found at destination was caused by the absence of proper re- 
frigeration of the car in transit Salinas v. Delta, 32 A.D. 934 
(1973) ; Abbate Fruit v. Gianukos-Mandolini, 31 A.D. 142 (1972). 
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Such circumstance is not attributable to complainant. We there- 
fore, conclude that the warranty of suitable shipping condition is 
not applicable to this transaction. We further conclude that res- 
pondent’s rejection of lettuce at Minneapolis was without reason- 
able cause, and in violation of section 2 of the Act. 


In an action by the seller for the nonacceptance of produce by 
the buyer, the general measure of damages is the difference be- 
tween the contract price and market value at the time the produce 
should have been accepted. It does not appear here that the lettuce 
had a market value in excess of the freight charges, for which 
charges respondent is liable under the f.o.b. terms of the contract. 
Accordingly, complainant’s damages are equal to the f.o.b. con- 
tract price of $2,353.20 and reparation in this amount should be 
awarded to complainant with interest. 


The counterclaim, since it is based upon respondent’s claim of 
a breach of the warranty of suitable shipping condition, should be 
dismissed. 


ORDER 


Within 30 days of the date of this order respondent shall pay to 
the complainant, as reparation, $2,353.20, with interest thereon at 
the rate of 8% per annum from June 1, 1975, until paid. Respon- 
dent’s counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,787) 


In re R & C PrRopuce, INc. PACA Docket No. 2-4274. Decided 
May 13,1977. 


Consent order 
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Respondent has consented to issuance of the order herein against it for wil- 
full, flagrant and repeated violations of the Act as found herein. The 
facts and circumstances of said violations shall be published. 


Dennis Becker, for complainant. 
David Paul White, Bountiful, UT, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding instituted pursuant to the Per- 
ishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. 
499a et seq.), hereinafter referred to as the “Act”, instituted by a 
Complaint filed on May 28, 1976, by the Director, Fruit and Vege- 
table Division, Agricultural Marketing Service, United States De- 
partment of Agriculture. It is alleged in the complaint that during 
the period June through August, 1975, respondent purchased and 
accepted in interstate and foreign commerce, or in contemplation 
of shipment in interstate and foreign commerce, from eight sell- 
ers, 17 lots of fruit and vegetables all being perishable agricultural 
commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $42,605.55. 


On July 23, 1976, respondent filed an answer, in which it de- 
nied the substative allegations of the complaint. Thereafter, on 
April 14, 1977, respondent filed an Amended Answer to Complaint 
and Consent to Issuance of an Order in which the respondent ad- 
mitted the allegations of the complaint, admitted the jurisdiction 
of the Secretary in this matter, waived oral hearing, waived the 
initial decision by the Administrative Law Judge, waived the right 
of appeal, and waived the provisions of Section 10 of the Act as 
they pertain to 10 days notice before an order may take affect. 
Respondent consented to the issuance of a final order, with find- 
ings of fact and conclusions based upon the allegations of the com- 
plaint, containing a finding that respondent has wilfully, repeat- 
edly, and flagrantly violated the Act. On April 25, 1977, com- 
plainant consented to the issuance of an order in this case. 
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FINDINGS OF FACT 


1. Respondent is a Utah corporation whose business address 
is c/o Haven H. Reed, 537 South 200 East, Bountiful, Utah. 


2. Pursuant to the licensing provisions of the Act, license 
number 741353 was issued to respondent on March 3, 1974. This 
license was renewed in 1975, but terminated March 3, 1976, when 
respondent failed to pay the annual license fee. 


3. As more fully set forth in paragraph 3 of the Complaint, 
during the period June through August 1975, respondent pur- 
chased and accepted, in interstate and foreign commerce, or in con- 
templation of shipment in interstate and foreign commerce, from 
eight sellers, 17 lots of fruit and vegetables, all being perishable 
agricultural commodities, but failed to make full payment prompt- 
ly of the agreed purchase prices, total $42,605.55. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with res- 
pect to the 17 transactions set forth in Finding of Fact No. 3 
above, constitutes wilfull, repeated and flagrant violations of Sec- 
tion 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 


ORDER 


A finding is made that respondent has committed wilfull, flag- 
rant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 


This Order shall become final and effective on the eleventh day 
after issuance. 


Copies hereof shall be served upon the parties. 
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(No. 17,788) 


B&L PRopUCE, INC. v. HARRY BECKER PRODUCE Co. PACA Dock- 
et No. 2-4285. Decided May 16, 1977. 


F. o. b. transaction — Suitable shipping condition warranty — failure to 

prove breach of — Transportation service and conditions — abnormal — 

Consignment agreement — failure to establish — Contract price — failure 
to pay in full — Reparation awarded 


Where respondent accepted the peppers in issue, and failed to sustain its 
burden of proof of either a breach of contract by complainant or a con- 
signment agreement, respondent is liable to complainant for the total 
contract price of the peppers, less the amount of $1,961.52 already paid 
by respondent thereon, for a total due and owing complainant of $1,329.68 
for which reparation is awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,329.68 in con- 
nection with a shipment of peppers in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer there- 
to, denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,090, 
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the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
complainant filed an opening statement and respondent filed an 
answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, B. & L. Produce, Inc., is a corporation whose 
address is P.O. Box 338, Nogales, Arizona. 


2. Respondent, Harry Becker Produce Co., is a corporation 
whose address is 7201 West Fort Street, Detroit, Michigan. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On September 26, 1975, complainant, through a broker, Tra- 
cy Willis, orally contracted for the sale to respondent of 752 car- 
tons of bell peppers, at $4.35 per carton f.o.b., plus $20.00 for a 
Ryan recorder, for a total price of $3,291.20. The contract did not 


j require the peppers to be precooled before loading. 


4. On September 26, 1975, complainant shipped the peppers 
from Salinas, California, to respondent in Detroit, Michigan, 
where they arrived on October 2, 1975. The truck operator was 
instructed to keep the temperature of the load at 40°. A Ryan rec- 
order was placed in the truck. 


5. The Ryan tape (report of investigation, Exhibit No. 3) in- 
dicates that the air temperature inside the truck was initially 
about 63°, rose steadily to about 73° over the course of 18 hours, 
and then dropped precipitously to 45°, gradually descending to 
about 40° over the rest of the journey. 


6. Upon arrival, the peppers were subjected to a Federal in- 
spection, which revealed, in part, as follows: 


Temperature of Product: Nearest side door: Top 40 degrees 
F. Bottom 48 degrees F. 


Condition: Each lot: Mostly fresh, firm, crisp and good green 
| color. Turning red from 6 to 20% average 11%. Damage by 
bruised and/or broken from 6 to 18%, average 10% including 
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4% serious damage occurring throughout pack and load. Decay 
from 6 to 18%, average 10% Gray Mold Rot and/or Bacterial 
Soft Rot mostly advanced affecting walls and calyxes, some 
early affecting stems only. 


Grade: Each lot: Meets quality requirements but fails to grade 
U. S. No. 1, 2-% or U.S. No. 1, 8 inch minimum, respectively, 
only account condition. 


7. Respondent notified complainant, through Willis, of the re- 
sults of the inspection. Willis was then informed by a representa- 
tive of complainant, Brent Akers, that almost half the load had 
not been precooled. At that time, Willis was also told by Akers 
“to do the best he could” with the load. 


8. Thereafter, respondent sold the peppers for complainant’s 
account, realizing net proceeds of $1,961.52. 


9. On October 10, 1975, respondent suggested to Akers that it 
be given a discount on the peppers, or else be authorized to handle 
them on a consignment basis. 


10. On October 15, 1975, Akers requested that respondent send 
the Ryan tape, dump certificate and Government inspection re- 
port, stating that complainant would decide later what allowance, 
if any, would be given. 


11. Respondent’s account sales summary and check for 
$1,961.52 were sent to complainant on October 17, 1975. Complain- 
ant rejected respondent’s check as payment in full, but later ac- 
cepted it as payment of an undisputed amount. Respondent has 
since failed to remit the balance of $1,329.68. 


12. A formal complaint was filed by complainant on April 13, 
1976, which was within nine months after the cause of action 
herein accrued. 


CONCLUSIONS 


It is not disputed that the truckload of peppers under contract 
arrived in Detroit, Michigan showing substantial condition de- 
fects, and that respondent accepted them after making clear to 
complainant its dissatisfaction with the shipment. Respondent 
asserts, in effect, that the condition of the peppers on arrival in- 
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dicates that complainant breached the warranty of suitable ship- 
ping condition. In addition, respondent claims that it was author- 
ized by complainant to handle the peppers on consignment. Com- 
plainant denies both these assertions. 


In its answer, respondent states that complainant’s representa- 
tive, Brent Akers, told the broker, Tracy Willis, “to tell Becker’s 
to handle for B&L account.” However, in a letter to respondent 
dated October 28, 1975 (report of investigation, Exhibit No. 3, p. 
11), Willis states that “Brent ... said for you to do the best you 
could with the peppers’. We can assume that the statement of 
Willis is a more accurate rendition of Akers’ remarks than that 
of respondent, due to his position as the direct recipient of the 
communication as well as a disinterested party to this action. 
Despite the explanation offered by Willis of Akers’ remark, “(In 
trade parlance this means handling)’’, it has long been held in pro- 
ceedings under the Act that such expressions as “‘do the best you 
can with it” or similar language, cannot be construed as authoriza- 


| tion to handle a shipment on consignment for the account of the 
| shipper. Barkley Company of Arizona v. Ifsco, Inec., 31 A.D. 279 


-” 





| (1972) ; Nick Kalender Farm v. Royal Palm Produce, 25 A.D. 


1171 (1966) ; Cherokee Packing Company v. Dami Brothers, 25 
A.D. 384 (1966). 


Having accepted the peppers, respondent is liable for the full 
contract price, less the undisputed amount already paid to com- 


_plainant and less provable damages sustained as a result of any 


breach of contract by complainant. Harry Wolf v. Mendelson-Zel- 
ler Co., Inc., 34 A.D. 690 (1975) ; Alexander Anasky v. Wm. N. 
Feinstein & Co., Inc., 25 A.D. 906 (1966). As this was an f.o.b. 
sale, complainant warranted that the produce, at the shipping 
point, would be in suitable shipping condition; that is “that the 
commodity at the time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and con- 
ditions, will assure delivery without abnormal deterioration at 
the contract destination agreed upon between the parties.” 7 CFR 
46.43. The burden is on respondent, therefore, to prove, by a pre- 
ponderance of the evidence, a breach of warranty by complainant 
and respondent’s damages resulting therefrom. Harry Wolf v. 
Mendelson-Zeller Co., Inc., supra. We conclude that respondent 


has failed to meet its burden. 


Complainant argues that transportation conditions were ab- 
normal since the truck arrived two days late and the cooling mech- 
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anism functioned improperly, as indicated by the Ryan tape. We 
believe that a period of six days (September 26 to October 2) is 
excessive for delivery by truck from Salinas, California to Detroit, 
Michigan. Further, it is our view that the Ryan tape, showing an 
initial temperature of over 60°, followed by a gradual rise over 18 
hours to more than 70°, and then a precipitous drop to 45°, where 
it remained, more or less, for the rest of the journey, indicates 
abnormal cooling for the kind of shipment involved herein. It is 
stated by Willis that the “trucker advised you [respondent] that 
Wise Buy peppers were 68° when loaded.” Even if this is true, and 
complainant does not contest the assertion that almost half the 
load was not precooled, precooling was not called for in the con- 
tract. Moreover, the absence of precooling would not adequately 
account for the reading on the Ryan tape. It is our conclusion that 
the abnormal transportation conditions present could well have 
caused the higher than normal condition defects in the peppers, 
vitiating respondent’s right to rely on the suitable shipping con- 
dition warranty. 


Respondent’s failure to pay to complainant the full invoice price 
for the peppers, less the amount already paid of $1,961.52, is a 
violation of section 2 of the Act for which reparation should be 
awarded with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,329.68, with in- 
terest thereon at the rate of 8 percent per annum from November 
1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,789) 


A. D’AMICO & SONS, INC. v. RIVAS & SONS COMPANY, INC., and/or 
PRIAMO TAVERA. PACA Docket No. 2-4310. Decided May 20, 
1977. 
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F. o. b, transaction — pumpkins for export — Purchaser — actual — 

Dumping — at destination due to condition — Deterioration — evidence 

of too late after acceptance to relieve purchaser of liability for contract 
price — Reparation awarded 


Where respondent Rivas and Sons Co., Inc., the actual purchaser of the 
pumpkins in issue, accepted said produce and discovered the deteriora- 
tion thereof too late after acceptance, this respondent is not relieved of 
liability for the contract price of $3,748.00 for which reparation is 
awarded complainant against respondent Rivas. 

The complaint against respondent Tavera is dismissed. 


George Aubrey, Presiding Officer. 
Mark F. Saker, Freehold, NJ, for complainant. 
Leo Sussman, New York, NY, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. §§499 a et 
seq.). A timely complaint was filed in which the complainant 
seeks an award of $3,748 against one or other of the respondents 
in connection with a transaction in interstate commerce involving 
a shipment of one truck load of calabasi pumpkins from Perrine- 
ville, New Jersey to a New Jersey dock for shipment to Puerto 
Rico. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon both respondents. Respondent Rivas 
and Sons Company, Inc. did not file an answer. Respondent Pri- 
amo Tavera filed an answer denying liability. 


Although the amount claimed in the complaint exceeds $3,000, 
the parties have waived an oral hearing. Therefore the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the verified plead- 
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ings of the parties are considered a part of the evidence in the 
case, as in the Department’s report of investigation. The parties 
were given opportunity to submit further evidence in the form of 
sworn statements, and to file briefs. Complainant filed an opening 
statement and respondent Tavera filed an answering statement. 
No party has filed a brief. 


FINDING OF FACTS 


1. Complainant A. D’Amico and Sons, Inc., is a corporation 
whose address is R.D. 1, Box 350, Hightston, New Jersey. 


2. Respondent, Rivas and Sons Co., Inc., is a corporation 
whose address, at the time of the transaction complained of herein, 
was 16 Bronx Terminal Market, Bronx, New York. This respon- 
dent was licensed or subject to license under the Act. 


3. Respondent, Priamo Tavera, is an individual whose address 
is 103 Vermilyea Avenue, New York, New York, and who was at 
all time pertinent herein president of Respondent Rivas. 


4. On or about September 27, 1974, pursuant to oral contract, 
complainant shipped a truck load of 937 calabasi pumpkins from 
Perrineville, New Jersey to the respondents, at the “Sea Train” 
dock in Weehauken, New Jersey, for a total contract price of 
$3,748 f.o.b., for export to Puerto Rico. 


5. The truck driver was paid $300 cash by respondent Tavera. 


6. This load missed its expected ship for Puerto Rico on the 
above date. Although shipped later at an unknown date sometime 
in October the pumpkins had gone out of condition by the time 
they reached Puerto Rico and were dumped on application of the 
consignee, one Pablo Aponte. 


7. An informal complaint was filed on April 28, 1975 which 
was within nine months after the cause of action accrued. 


CONCLUSION 


Respondent Tavera maintains that he was merely an employee 
of the corporation of which he was president, respondent Rivas 
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and Sons Co., Inc. In connection with this particular transaction 
he maintains that he was acting neither for Rivas nor for him- 
self, but that the intent of the parties was a direct sale from the 
complainant to Aponte, Tavera having only introduced the two. 
This is inherently improbable, and is contradicted elsewhere in 
the record. This is because Tavera nowhere alleges that he was 
acting as a broker, or for Rivas in that capacity. If Tavera was 
not a broker he or Rivas must have been a principal (purchaser), 
otherwise his payment to the trucker cannot be explained. Also 
the record contains a letter from Aponte to the Agricultural Mar- 
keting Service in New York to the effect that he thought he was 
dealing with Tavera as principal. Since there is nothing else in 
the record to link the complainant and Aponte as seller and buyer, 
we must conclude that the buyer was, in fact, either Rivas or 
Tavera. 


The only question remaining is whether Tavera was acting as 
agent for Rivas or for himself. There are indicia both ways. Com- 
plainant’s salesman Paul Vecchio, maintains that he was dealing 
with Tavera as principal, as does Aponte in the above mentioned 
leters to AMS. Tavera maintains that he was never acting on his 
own but was at all times a Rivas employee. We conclude that he is 
correct for the following reasons. The complaint named both Rivas 
and Tavera as buyer. The complainant’s September 27, 1974, in- 
voice has the name “Mr. Rivas” above the name “Pramo (sic) 
Tavera.” Most significantly the complainant’s first complaint to 
the New Jersey Department of Agriculture dated April 17, 1975, 
states that Tavera “was employed by Mr. Rivas at the time.” The 
record does not show whether or not a “Mr. Rivas” actually exists. 
However these indicia all point to the complainant’s state of mind 
as being that of dealing with some entity bearing gthe Rivas 
name. This confirms Tavera’s assertions that he was an em- 
ployee, in this case of a corporation of which he appears to have 
been the president. The fact that Aponte did not know that Tav- 
era was an agent does not alter the fact that this relationship was 
disclosed to the complainant.* 


as buyer. The complainant’s September 27, 1974, invoice has the 
name “Mr. Rivas” above the name “Pramo (sic) Tavera.” Most 
significantly the complainant’s first complaint to the New Jersey 
Department of Agriculture dated April 17, 1975, states that Tav- 
era “was employed by Mr. Rivas at the time.” The record does 
not show whether or not a “Mr. Rivas” actually exists. However 
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these indicia all point to the complainant’s state of mind as being 
that of dealing with some entityt bearing the Rivas name. This 
confirms Tavera’s assertions that he was an employee, in this 
case of a corporation of which he appears to heve been the presi- 
dent. The fact that Aponte did not know that Tavera was an agent 
does not alter the fact that this relationship was disclosed to the 
complainant.1 


We find that the pumpkins were purchased by Rivas & Sons Co., 
Inc. Evidence of deterioration in Puerto Rico was too late in time 
after acceptance in New Jersey to relieve the purchaser from li- 
ability for the contract price. This respondent’s failure to pay the 
full purchase price thereof or $3,748 is a violation of section 2 of 
the Act for which reparation should be awarded to complainant 
with interest. 


ORDER 


Within 30 days from the date of this order respondent Rivas 
and Sons Company, Inc. shall pay to the complainant as reparation, 
$3,748, with interest thereon at 8% per annum from October 31, 
1974, until paid. The complaint against respondent Priamo Tavera 
is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,790) 


In re HuDIs PRoDUCE Co. PACA Docket No. 2-4605. Decided May 
24, 1971. 


Consent order ~ Sanction 





1. It should be noted that under section 8 of the Act the failure of Rivas to pay a reparation 
award would result in sanctions against Tavera as an individual responsibly connected with 
the violator, 
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Respondent has consented to issuance of the order herein against for wilfull, 
flagrant and repeated violations of the Act as found herein. Respondent 
is suspended as a registrant under the Act for 30 days. 


Bonnie Luken, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
PRELIMINARY STATEMENT 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter referred to as the Act, instituted by a complaint filed 
on May 20, 1977, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The complaint alleges that during the period of Feb- 
ruary 1976 through August 1976, Respondent received in inter- 
state commerce, on consignment, 36 lots of fruits and vegetables, 
but failed to account truly and correctly and to make full pay- 
ment promptly to the shippers involved the net proceeds realized 
from the sale of these commodities, in the total amount of 
$2,280.11. 


A copy of the complaint was served upon Respondent. Respon- 
dent has consented to the issuance of a Decision and Order in this 
case. The following Decision and Order is issued without further 
investigation and hearing, pursuant to Section 1.138 of the Rules 
of Practice (7 CFR 1.138). 


FINDING OF FACT 


1. Respondent, Hudis Produce Co., is a partnership comprised 
of Morris Hudis and Robert D. Hudis, whose address is 3301 S. 
Galloway Street, Unit 89, Philadelphia, Pennylvania 19148. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 183490 was issued to Respondent on October 14, 1959. This 
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license has been renewed annually, presently is in effect, and next 
is subject to renewal on October 14, 1977. 


3. The Secretary has jurisdiction over Respondent and the 
subject matter involved herein. 


4. As more fully set forth in paragraph 3 of the Complaint, 
during the period February 1976 through August 1976, Respon- 
dent received in interstate commerce, on consignment, 36 lots of 
fruits and vegetables, all being perishable agricultural commodi- 
ties, from 12 shippers, accepted and sold these commodities, but 
failed to account truly and correctly and to make full payment 
promptly to the shippers, the net proceeds realized therefrom in 
the amount of $2,280.11. 


5. Respondent has made full restitution to all shippers the 
amounts due in respect of the consignment transactions as set 
forth in paragraph 3 of the Complaint. 


6. Respondent waives oral hearing, waives right of appeal, 
waives the provisions of Section 10 of the Act as they pertain to 
10 days’ notice before an Order may take effect, and waives the 
Initial Decision by the Administrative Law Judge. 


CONCLUSIONS 


Respondent’s failures to account truly and correctly and to 
make full payment promptly of the net proceeds due to shippers 
as set forth in the Findings of Fact number 4 above, constitute 
wilfull, flagrant and repeated violations of Section 2 of the Act 
(7 U.S.C. 499b). 


ORDER 


Respondent’s license is suspended for 30 days. 
This Order shall become effective May 28, 1977. 


Copies hereof shall be served upon the parties. 


xt 


he 


the 
set 


eal, 
1 to 
the 


ers 
tute 
Act 


WASHBURN POTATO CO. v. ELSESSER 927 
Cite as 36 A.D. 927 


(No. 17,791) 


WASHBURN POTATO COMPANY v. SAMUEL EUGENE ELSESSER, d/b/a 
ELSESSER’S PRODUCE SERVICE. PACA Docket No. 2-4259. De- 
cided May 27, 1977. 


Purchase contract — alleged novation agreement on — Burden of proof — 
failure to sustain — Contractual obligations — performance of — Contract 
price — failure to pay — Reparation awarded 


Where complainant performed its contractual obligations and respondent 
failed to prove a novation agreement on the contract, respondent is not 
discharged of its liability for the contract price of the potatoes in issue 
in the amount of $4,862.00 for which reparation is awarded complainant 
against respondent. 


Bonnie L. Luken, Presiding Officer. 
Complainant pro se. 
Lester H. Zimmerman, Jr., Lewiston, PA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


FINDINGS OF FACT 


This is a reparation proceeding under the Perishable Acricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on April 5, 1976, the complainant seeks 
to recover $4,826.00 which it alleges to be the purchase price due 
and owing for the shipment of two truckloads of seed potatoes sold 
in interstate commerce to respondent, Samuel Eugene Elsesser. 
Copies of the formal complaint and report of investigation were 
served upon respondent on April 26, 1976. Complainant was served 
with a copy of the report of investigation on April 26, 1976. Res- 
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pondent filed an answer to the complaint on May 17, 1976, deny- 
ing the substantive allegations of the complaint. Complainant filed 
a brief. 


1. Complainant, Washburn Potato Company is a corporation 
whose address is P.O. Box 158, Washburn, Maine. 


2. Respondent, Samuel Eugene Elsesser, is an individual who 
at the time of the violations alleged herein, was doing business un- 
der the name of Elesser’s Produce Service, 510 Harvard Street, 
Lewiston, Pennsylvania. During January, 1975, respondent sold 
the inventory, stock and equipment of Elsesser’s Produce Service 
to Richard and Margaret Hafer, doing business as Green Elf Dis- 
tributing. 


8. At the time of the violations involved herein, respondent 
was operating subject to license under the Act. 


4. On July 23, 1974, in the course of interstate commerce, 
complainant sold to respondent, by written contract, three truck- 
loads of Certified Blue Tag Kennebec seed potatoes. Each truck- 
load was to contain 400 hundredweight of potatoes to be shipped 
in fifty-pound bags at a total purchase price of $5.00 per hundred 
weight plus freight, f.o.b. Maine. 


5. On March 25, 1975, complainant shipped 760 fifty-pound 
bags of Certified Kennebec seed potatoes by truck, to respondent’s 
place of business. This shipment was received and accepted by re- 
spondent. 


6. On April 11, 1975, complainant shipped 760 fifty-pound 
bags of Certified Kennebec seed potatoes, by truck to respondent’s 
place of business. This shipment was received and accepted at re- 
spondent’s place of business. 


7. Complainant has received no payment for the shipments of 
potatoes described in findings of fact 5 and 6 above. 


8. The informal complaint was filed on September 18, 1975, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Complainant alleges that by virtue of the contract executed be- 
tween itself and respondent, respondent is liable for the value of 
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the potatoes shipped under the contract. Respondent has replied, 
denied liability, and based his denial on the fact that (a) he ac- 
cepted the March 25, 7975, shipment of potatoes of behalf of 
Green Elf Distributing (hereinafter referred to as assignees), 
(b) he did not receive or accept the April 11, 1975, shipment of 
potatoes and (c) he assigned the potato purchase contract. 


Respondent personally signed the produce contract involved 
herein. Therefore, his obligations under that contract, if complain- 
ant fulfilled its obligations, remain extant regardless of the fact 
that respondent sold the inventory, stock and equipment of Elses- 
ser’s Product Service. Respondent can escape financial liability 
under the contract only if 1) Complainant agreed to a novation 
by which the assignees are substituted for respondent as party to 
the contract or 2) Complainant did not perform its obligations 
under the contract. 


I. Novation 


The agreement entered into between complainant and respond- 
ent constitutes a bilateral contract with rights and duties attach- 
ing to both parties. Respondent could have effectively assigned his 
right to receive the shipment of potatoes to an assignee. Respond- 
ent could also assign the duty to pay for the potatoes to the as- 
signee, and if tender of payment were made, complainant was 
bound to accept.’ If, however, the assignee failed to make payment 
as required by the contract, complainant remained liable for the 
contract price of the potatoes.’ 


The only means by which respondent can escape liability re- 
sulting from the assignees failure to pay the purchase price for 
the potatoes delivered is to prove the existence of a discharge by 
novation. For a novation to have occurred, complainant must have 
released “the assignor in consideration of the assignee’s substi- 
tuted performance or promise to perform . . . the intended dis- 
charge by novation must be clear and the obligor must assent.” 
In order for a novation to have occured, there must have been “a 
previous valid obligation, extinguished by a new valid contract, ef- 
fected by substitution of parties or of undertaking, with the con- 
1. 8 Williston on Contracts §418, (3d ed. 1960); Restatement (second) of Contracts §160(4), 
ia Handbook of the Law of Contracts, 269 (2d, ed., 1965); Ingalls Iron Words Co. 
v. Fruehauf Corp., 518 F.2d 966 (2d Cir., 1965), Chrysler Corp. v. M. Present Co., Inc., 491 


F2d 820 (7th Cir., 1974). Trans-Bay Engineers and Builders, Inc. v. Lynn, 396 F, Supp. 
265 (D.C. D.C., 1975). 
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sent of all the parties the debtor, the creditor, end the third party, 
if any, all intending such result.’”’* Utilizing this measure, we turn 
to the facts of this case to determine if the actions of complainant, 
respondent and assignee can be considered to have effectuated a 
novation. We believe they can not. Intent of the parties is the 
major element in determining the existence of a novation. Com- 
plainant admits it knew of respondent’s hopes to sell his business 
and assign the potato purchase contract. However, there is no evi- 
dence on the record tending to prove that complainant expressly 
agreed to abrogate the original contract and substitute a novated 
agreement. Likewise, it does not appear that complainant agreed 
to substitute the assignee in place of respondent as a party to the 
agreement. There is no evidence that complainant agreed to relin- 
quish its contractual claim against respondent, upon default by the 
assignee. Such intent is not to be presumed from complainant’s 
attempts to collect payment from the assignee or acceptance of 
payment for one shipment of potatoes from the assignee under 
another contract not involved herein. General Electric Co. v. M. 
Lombardi, 173 F. Supp. 841 (D.C. D.C., 1959). Complainant is 
basing its claim in this proceeding on the original contract as 
executed in 1974, not a novated agreement. 


II. Performance by Complainant 


Respondent remains liable for the price of the two loads of 
potatoes if complainant performed its contractual obligations. We 
note that while the contract called for shipment of three truck- 
loads of potatoes, the dispute concerns only two truckloads. The 
third shipment apparently was delivered and payment made in 
full. In regard to the potato shipment made on March 25, 1975, 
Lot No. 6897, respondent’s admits the authenticity of his signa- 
ture on the Bill of Lading, demonstrating receipt of that shipment 
of potatoes. Respondent, therefore received and accepted this ship- 
ment of potatoes and remains liable for the contract price. 


As to the potatoes shipped on April 11, 1975, Lot No. 7109, re- 
spondent denies the authenticity of the receipt signature on the 
Bill of Lading. The potatoes were shipped to, received and ac- 
cepted at respondent’s former business address as the address is 
set forth in the potato purchase contract. There is no evidence on 
the record that any instructions were communicated to complain- 


8. Simpson, supra, 276 §131. 

4. 58 American Jurisprudence §10 (2d ed., 1971); Warren Petroleum Corp. v. Federal Power 
Commission, 282 F.2d $12 (10th Cir., 1960), U.S. to Use of Par-Lock Appliers of New Jersey, 
Inc. v. J. A. J. Construction Co., 187 F.2d 584 (8d Cir., 1943). 
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ant to ship the potatoes to a different address. Therefore, com- 
plainant performed this portion of the contract by delivery to re- 
spondent’s business address. No payyment was made for the April 
11th shipment and respondent remains liable for the contract 
price. 


Therefore, we conclude that respondent’s failure to make pay- 
ment to complainant for the two truckloads of seed potatoes was 
a violation of Section 2 of the Act for which reparation with in- 
terest should be awarded complainant against respondent. 


ORDER 


Within thirty days from the date of this order, respondent 
Samuel Eugene Elsesser shall pay to complainant as reparation, 
$4,862.00 with interest thereon at the rate of 8% per annum from 
May 1, 1975, until paid. 


(No. 17,792) 


In re BRUCE E. HOLMES, d/b/a HOLMES PRopUCE. PACA Docket 
No. 2-4284. Decided April 27, 1977. 


Consent order 


Respondent has consented to issuance of the order herein against him for 
willfull, flagrant and repeated violations of the Act as found herein. The 
facts and circumstances of said violations shall be published. 


Bonnie Luken, for complainant. 
Ray Hodge, Wichita, KS, for respondent. 
Decision by John G. Liebert, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter referred to as the “Act”, instituted by a complaint 
filed on June 8, 1976, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department 
of Agriculture. It is alleged in the Complaint that during the 
period April, 1975, through January 1976, respondent purchased 
and accepted, in interstate and foreign commerce, from 19 sellers, 
69 lots of fruit and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the 
agreed purchase prices or balances thereof in the total amount of 
$86,745.60. It is also alleged that during May and June 1975, re- 
spondent failed to make full payment promptly to its broker, Bull 
& Price, Fresno, California, brokerage fees the broker earned 
for negotiating 3 transactions in perishable agricultural commo- 
dities on behalf of respondent, totalling $196.20. 


On June 28, 1976, respondent filed an answer to the complaint 
denying the substative allegations of the complaint. On March 31, 
1977, respondent filed an amended answer in which he waived 
oral hearing, waived the right of appeal, waived the provisions 
of section 10 of the PACA as they pertain to 10 days notice before 
an order may take effect, waived the initial decision by the Ad- 
ministrative Law Judge, and consented to the issuance of a final 
order with findings of fact and conclusions based upon the allega- 
tions of the complaint and requested the order take effect as soon 
as possible. 


On April 6, 1977, complainant consented to the issuance of an 
order in this case. 


FINDINGS OF FACT 


1. Respondent, Bruce E: Holmes, d/b/a Holmes Produce, is an 


individual whose mailing address is No. 13 Lakeside, R.R. 1, God- 
dard, Kansas 67052. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 741542 was issued to respondent on April 9, 1975. This license 
terminated on April 9, 1976, when respondent failed to submit the 
annual renewal fee. 


3. As more fully set forth in paragraph 3 of the Complaint, 
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: 
: 


during the period of May through June, 1975, respondent failed to 


| make full payment promptly to its broker, Bull & Price, Fresno, 


California, $196.20 in brokerage fees earned by the broker for 
negotiating the purchase by respondent of 3 lots of cantaloupes, 
a perishable agricultural commodity, in interstate commerce. 


4. As more fully set forth in paragraph 4 of the Complaint, 
during the period of April, 1975, through January, 1976, respond- 
ent purchased and accepted in interstate commerce from 19 sellers, 
69 lots of fruit and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $86,745.60. 


CONCLUSION 


Respondent’s failure to make full payment promptly with re- 
spect to the transactions set forth in Findings of Fact 3 and 4 
above, constitute willful, repeated and flagrant violations of Sec- 
tion 2 of the Act (7 U.S.C. 499b), for which the Order below is 


issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 


This Order shall become final and effective on the eleventh day 
after issuance. 


Copies hereof shall be served upon the parties. 


(No. 17,793) 


GARDEN STATE FARMS, INC. v. MICHAEL PINAPFEL. PACA Docket 
No. 2-4145. Decided April 28, 1977. 
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Jurisdiction ~ established — Contract price — failure to pay — Repara- 
tion awarded 


Where respondent is within the jurisdiction of the Secretary at the time of 
the violations herein found, respondent is liable to complainant for the 
contract price of the produce in issue herein in the amount of $2,101.75 
for which reparation is awarded complainant with interest. 


Bonnie Luken, Presiding Officer, 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding initiated under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint, filed with the Department on 
January 30, 1976, the complainant seeks to recover $2,101.75 which 
it alleges to be the purchase price of various lots of perishable 
agricultural commodities sold in interstate commerce to respond- 
ent, Michael Pinapfel, by complainant, Garden State Farms, Inc. 
Copies of the formal complaint were served upon respondent on 
February 19, 1975. Respondent filed an answer to the complaint 
on March 10, 1976, admitting certain allegations contained in the 
complaint but denying the allegation that respondent was “subject 
to license” under the Act and therefore within the jurisdiction of 
the Secretary of Agriculture. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000.00, the shortened procedure set forth in the 
Rules of Practice (7 CFR 47.20), is applicable. The parties were 
served with copies of the report of investigation conducted in this 
case and given an opportunity to comment thereon. Neither party 
did so. Although given an opportunity to do so, neither party filed 
any additional items of evidence in this proceeding other than the 
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aforementioned answer and complaint with exhibits attached 
thereto. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Garden State Farms, Inc., is a corporation 
whose address is 3655 South Lawrence Street, Philadelphia, Penn- 
sylvania. 


2. Respondent, Michael Pinapfel, is an individual, doing busi- 
ness under the trade name of M and M Market, whose address 
is Apt. F-74, Chadwick Apartments, Lindenwold, New Jersey. At 
the time of the violations involved herein, respondent was subject 
to license under the Act. 


3. On or about October 28, 1975, through November 11, 1975, 
in the course of interstate commerce, complainant by oral con- 
tract sold to respondent numerous lots of perishable agricultural 


/ commodities for a total f.o.b. price of $2,101.75. The shipments of 


produce, as described below, were transported by respondent from 
complainant’s warehouse in Philadelphia, Pennsylvania to re- 
spondent’s place of business in the state of New Jersey. This pro- 
duce was received and accepted by respondent. 


Date of Shipment Total Price of Shipments 
October 28-29, 1975 $ 443.75 
| October 29-30 276.50 
October 31, 1975 368.00 
November 5-6, 1975 471.75 
November 10-11, 1975 305.50 
November 11, 1975 236.25 
Total $2,101.75 


4. Respondent failed to make payment for the shipments of 


_ produce as described in Finding of Fact 3. 


5. The complaint was filed on January 30, 1976, which was 
within nine months of the date on which the cause of action 
accrued. 
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CONCLUSION 


Complainant alleges in its complaint that respondent, Michael 
Pinapfel, at the time of the transaction involved herein, was sub- 
ject to license under the Act. Although respondent specifically 
denies being subject to license under the Act, the report of inves- 
tigation contains a license application, filed by respondent, which 
states that respondent was subject to license under the Act during 
the time in which the violations occurred. This application con- 
stitutes an admission by respondent that he was subject to license 
during the period of time in which the violations occurred. There- 
fore, we find that respondent was subject to license under the 
Act. In view of the fact that respondent has, by his answer, ad- 
mitted the allegations of the complaint insofar as they pertain to 
receipt and acceptance of the produce in question, we believe there 
are no further issues to be resolved in this case. Therefore, we find 
the respondent, Michael Pinapfel’s failure to make payment to 
complainant for the produce involved herein is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to com- 
plainant against the respondent. 


ORDER 


Within thirty days from the date of this order, respondent 
Michael Pinapfel shall pay to complainant as reparation, $2,101.75, 
with interest thereon at the rate of 8% per annum from Novem- 
ber 1, 1975 until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,794) 


COACHELLA-IMPERIAL DISTRIBUTORS v. ST. LOUIS BANANA & 
TOMATO Co., INC. and/or THE GILBERT BROKERAGE Co. PACA 
Docket No. 2-4026. Decided April 29, 1977. 
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Agent — risk of lack of authority in — Contract — absence of — Accept- 
ance — liability for reasonable market value — Reasonable market value 
— failure to pay — Reparation awarded 


Where respondent St. Louis Banana & Tomato Co. accepted the grapes in 
issue, it is liable to complainant for the reasonable market value thereof 
in the amount of $2,158.07 for which reparation is awarded complainant 
against said respondent. 

The complaint as to respondent The Gilbert Brokerage Co. is dismissed. 


James V, Wright, Presiding Officer. 
Charles Chorna, Beverly Hills, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requested an 
award of reparation against respondent St. Louis Banana & 
Tomato Co., Inc. in the amount of $3,861.60 in connection with a 
transaction in interstate commerce involving 720 lugs of grapes. 
Complainant has pleaded, in the alternative, that if respondent St. 
Louis Banana & Tomato Co., Inc. is found to be not liable to com- 
plainant in this transaction, reparation should be awarded to it 
against respondent The Gilbert Brokerage Co. 


A copy of the Report of Investigation and a supplement thereto, 
prepared by the Department, were served upon each of the parties. 
A copy Of the formal complaint was served upon each of the re- 
spondents. Respondent St. Louis Banana & Tomato Co., Inc. filed 
an answer thereto, denying liability to complainant. Respondent 
The Gilbert Brokerage Co. filed no answer and therefore is 
deemed to be in default. 


Although the amount claimed as damages in the formal com- 











938 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 36 A.D. 936 


plaint exceeds $3,000, the parties waived oral hearing. Accord- 
ingly, the shortened procedure set forth in the Rules of Practice, 
7 CFR 47.20, is applicable. Pursuant to this procedure, complain- 
ant filed an opening statement. Respondent St. Louis Banana & 
Tomato Co., Inc., was given the opportunity to file an answering 
statement but did not do so. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Coachella-Imperial Distributors, is a corpora- 
tion whose address is P.O. Box 623, Coachella, California. 


2. Respondent St. Louis Banana & Tomato Co., Inc. is a cor- 
poration whose address is 76-80 Produce Row, St. Louis, Missouri. 
Respondent The Gilbert Brokerage Co. is a corporation whose 
address is 97 Produce Row, St. Louis, Missouri. At the time of 
the transactions involved herein, each of the respondents was 
licensed under the Act. 


3. On or about July 23, 1975, in the course of interstate com- 
merce, respondent The Gilbert Brokerage Co. (hereinafter refer- 
red to as Gilbert) represented to complainant that it (Gilbert) 
had sold to respondent St. Louis Banana & Tomato Co., Inc. (here- 
inafter referred to as Banana Co.), for complainant’s account, 720 
lugs of grapes, at a contract price totaling $3,861.69, f.o.b. ship- 
ping point in the State of California. 


4. Respondent Gilbert prepared a Broker’s Standard Memo- 
randum of Sale dated July 24, 1975, which indicated that the 
grapes involved herein were being shipped by complainant to re- 
spondent Banana Co., to be handled on consignment, for complain- 
ant’s account. The memorandum further noted that the broker was 
to invoice, collect and remit for the shipper’s account. A copy of 
the memorandum was sent to, and received by, Banana Co. No 
copy was sent to complainant. 


5. Complainant issued its invoice No. 738, dated July 23, 1975, 
to Banana Co., showing an f.o.b. sale of the grapes by complain- 
ant to respondent Banana Co., for a total contract price of 
$3,861.60. Banana Co. received the invoice but made no inquiry of 
complainant concerning same. 
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6. The grapes involved herein were received by Banana Co. on 
July 25, 1975. On July 30, 1975, Gilbert issued its invoice 
to Banana Co., showing brokerage due in the amount of $72 in 
connection with this transaction. 


7. Banana Co., under date of August 1, 1975, rendered an ac- 
counting to Gilbert, showing net proceeds derived from the dis- 
position of these goods totaling $2,158.07. This amount, plus the 
brokerage of $72, or a total of $2,230.07, was paid to Gilbert by 
Banana Co. on August 1, 1975. 


8. Complainant has received no payment in connection with 
this transaction. 


9. The formal complaint was filed on November 6, 1975, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that the grapes involved herein were sold 
to Banana Co. through the broker, and that Banana Co., having 
admittedly received and accepted the produce, now owes complain- 
ant the agreed contract price for the load. Banana Co. admits re- 
ceiving and accepting the grapes, but denies any liability to com- 
plainant in connection with the transaction. Banana Co., in sub- 
stance, takes the position that its negotiation with Gilbert resulted 
in its taking the shipment on consignment; that pursuant to such 
an agreement it disposed of the goods and rendered an accounting 
and a check for the net proceeds to Gilbert; and that no further 
liability can be charged to it. 


Respondent Gilbert is in defauit in this proceeding, having 
failed to file an answer to the formal complaint. We therefore 
have no evidence submitted by this respondent, which might other- 
wise have been helpful in resolving the issues in the case. We do 
have, of course, the memorandum of sale, prepared by Gilbert in 
connection with this transaction. In construing the contents of the 
memorandum in the light most favorable to respondent, it might 
be said to evidence a contract of consignment between complain- 
ant and Banana Co. It might also be said that respondent, upon 
receipt of this document and in the absence of any complaint by 
complainant concerning the terms set forth therein, would be 
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justified in concluding that a consignment had been negotiated 
with complainant by Gilbert. 


Banana Co. admits, however, that it received complainant’s in- 
voice of July 23, reflecting an f.o.b. sale of the grapes to Banana 
Co. While the exact date of receipt of the invoice by Banana Co. is 
not shown, the circumstances lead to the conclusion that it was 
some time prior to August 1, when Banana Co. paid over the net 
proceeds from the sale of these grapes to Gilbert. Furthermore, 
Banana Co. has never contended that it received the invoice after 
making payment to Gilbert. 


Since the substance of Complainant’s invoice was not in accord 
with the memorandum issued by the broker, we are of the opinion 
that Banana Co. was, or should have been, on notice that an in- 
quiry into the status of the matter was called for. Had Banana 
Co. made such an inquiry of complainant, whose invoice reflected 
a proprietary interest in the goods, then it is obvious that Banana 
Co. would have learned that Gilbert, as the broker, was negotiating 
a contract on complainant’s behalf which was not in keeping with 
the terms under which complainant was willing to sell, and Ba- © 
nana Co. also would have learned that Gilbert had been given no 
authority to collect for this load by complainant. 


It has been held that when one deals with or through an agent, 
he assumes all the risk of lack of authority in the agent. Pasco 
County Peach Ass’n v. J. F. Solley & Co., Inc., 146 F.2d 880 (1945). 
He is not at liberty to assume that the agent has proper authority, 
but must exercise any diligence necessary to ascertain that such 
authority actually resides in the agent. Here Banana Co. failed to 
establish that Gilbert was authorized by complainant to negotiate 
a contract under the terms set forth in the memorandum of sale, 
and also failed to establish that the broker was a proper payee, 
who was empowered to collect money on and for Complainant’s 
behalf. It is concluded, therefore, that no contract came into being 
between complainant and Banana Co. for the goods involved 
herein, and that under the circumstance, Banana Co.’s acceptance 
rendered it liable to complainant for the reasonable market value 
of the goods at St. Louis. Woodrow Johns Co. v. John C. Monitz 
Company and/or William Harsin, 19 A.D. 587 (1960). As to such 
value, this may be evidenced by the proceeds obtained on a prompt 
and proper resale of the goods by the receiver. Kirby & Little 
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Packing Co. v. United Fruit & Produce Co., 16 A.D. 1066 (1957). 


It appears that the resale of the grapes involved herein was both 
prompt and proper, resulting in net proceeds of $2,158.07. Accord- 
ingly, we accept this sum, $2,158.07, as representing the market 
value of the grapes at St. Louis at the time of delivery. Knight v. 
Rebells, 20 A.D. 648 (1961). Banana Co.’s failure to pay com- 
plainant $2,158.07 is in violation of section 2 of the Act, for which 
reparation should be awarded, with interest. 


Complainant has asked for an award of reparation against Gil- 
bert, in the event Banana Co. is found to be not liable. Since we 
have found liability on the part of Banana Co., it follows that the 
complainant against Gilbert should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent St. Louis 
Banana & Tomato Co., Inc. shall pay to complainant, as reparation, 
$2,158.07, with interest thereon at the rate of 8% per annum from 
September 1, 1975, until paid. 


The complaint against respondent The Gilbert Brokerage Co. is 
dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,795) 


MENDELSON-ZELLER Co., INC. v. PYRAMID PRODUCE. PACA Docket 
No. 2-4124. Decided April 29, 1977. 


Contract — failure to establish — Burden of proof ~ failure to sustain ~ 
Dismissal 


Where complainant failed to sustain its burden of proof as to existence of a 
contract between itself and the respondent, or that the plums in issue 
were shipped through interstate commerce, the complaint is dismissed. 
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Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $1,021.50 in 
connection with a truckload of plums in interstate commerce. 


No report of investigation was served upon the parties by the 
Department. A copy of the formal complaint was served upon re- 
spondent, who failed to file an answer within the allotted time and 
was held in default. The answer, denying liability, was subse- 
quently filed and the default set aside. 


Since the amount claimed as damages does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to file additional evidence 
and submit briefs, but declined to do so. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation 
whose address is 450 Sansome Street, San Francisco, California. 


2. Respondent, Darsel Franklin, doing business as Pyramid 
Produce, is an individual whose address is 310 South 16th Street, 
Phoenix, Arizona. At the time of the transaction involved herein, 
respondent was licensed under the Act. 
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3. Respondent received a copy of an invoice from complainant 
dated November 10, 1975, requesting payment of $1,021.50 for the 
sale of 464 lugs of plums at $2.25 per lug. Respondent has never 
paid any part of the money alleged to be due and owing. 


4. A formal complaint was filed on December 4, 1975, which 
was within nine months after the cause of action alleged herein 
accrued. 


CONCLUSIONS 


Complainant asserts in its complaint that on June 23, 1975, it 
entered into an oral contract with respondent for the sale of 464 
lugs of plums at $2.25 per lug, or $1,021.50, which it shipped that 
same day from Higley, Arizona, in interstate commerce, to re- 
spondent in Phoenix, Arizona. Complainant alleges that respond- 
ent accepted the plums upon their arrival but failed to pay the 
agreed purchase price. 


Respondent denies these allegations, stating in its answer that, 
while it did receive 364 lugs of plums from Powers Brothers of 
Higley, Arizona, it was not aware that complainant had any in- 
terest in these or any other plums until months later, when in- 
formed of complainant’s claim. 


Complainant, as the moving party, has the burden of proving, 
by a preponderance of the evidence, the material allegations in the 
complaint. Royal Packing Co. v. Grand Prairie Produce Broker- 
age, Inc., 34 A.D. 1600 (1975) ; Carl F. Fischer Company, Inc. v. 
H. D. Rasner and Charles R. Travis, 24 A.D. 81 (1965). 


The evidence in this case is sparse. The only evidence offered by 
complainant is its complaint and a copy of an invoice dated No- 
vember 10, 1975, which it claims to have sent to respondent. The 
invoice is of little weight, as it is dated approximately five months 
after the transaction allegedly took place. The complaint alone does 
not constitute sufficient proof of the alleged contract and respond- 
ent’s violation thereof, in view of respondent’s denial, in its an- 
swer, that the contract ever existed. We thus conclude that com- 
plainant has not met its burden of proof. 


Assuming arguendo that complainant did in fact contract with 
respondent as alleged, it would nonetheless be barred from recov- 
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ery due to its failure to prove that the plums at issue underwent 
shipment through interstate or foreign commerce, or that the con- 
tract was made in contemplation thereof. See Wide World of 
Foods v. Trinity Valley Food Co., 34 A.D. 423 (1975) ; P. C. Kel- 
lan v. Virginia Tomato Corporation, 29 A.D. 835 (1970). Com- 
plainant does assert that the produce was shipped to respondent 
in interstate commerce (although it does not assert that the ship- 
ment was made in contemplation of movement in interstate com- 
merce). However, this is refuted by the fact that the alleged ship- 
ping point and place of reception are both within the State of 
Arizona. We are thus forced to conclude that complainant failed 
to show one of the necessary requisites for the Secretary to exer- 
cise jurisdiction over this matter, namely the presence of inter- 
state commerce. 
For the foregoing reasons, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 17,796) 


MENDELSON-ZELLER Co., INC. v. W. W. ROGERS AND SON. PACA 
Docket No. 2-4385. Decided April 29, 1977. 


Contract — modification of as to price — Condition for modification — 
failure to establish knowledge of — Dismissal 


Where complainant failed to establish that respondent had knowledge that 
the allowance agreed upon was conditioned on receipt of the Ryan tape, 
and respondent has paid the adjusted contract price of $6,548.00, the 
complaint is dismissed. 


Bonnie L. Luken, Presiding Officer. 
Complainant pro se, 
Respondent pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed on July 23, 1976, in which complain- 
ant seeks a reparation award against respondent in the amount of 
$768.00 in connection with a truckload of strawberries shipped in 
interstate commerce. 


A copy of the Department’s Report of Investigation was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, denying the substative 
allegations of the complaint. 


Since the amount of damages claimed does not exceed $3,000, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Pursuant to this 
procedure, the parties were given the opportunity to submit addi- 
tional evidence in support of their respective positions by means 
of verified statements. Neither party has elected to file additional 
evidence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant Mendelson-Zeller Co., Inc., is a corporation 
whose address is 450 Sansome Street, San Francisco, California. 


2, Respondent is a partnership of Roy Don Rogers and Billy 
Don Rogers, doing business as W. W. Rogers & Sons, whose ad- 
dress is 1103 South Harwood Street, Dallas, Texas. Respondent, at 
the time of the transaction involved herein, was licensed under 
the Act. 


3. On or about April 16, 1976, in the course of interstate com- 
merce, complainant sold to respondent 1,536 trays of strawberries 
at an agreed f.o.b. price of $4.50 per tray, plus 25 cents per tray 
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cooling, and $20.00 for a Ryan recorder. The total contract price 
was $7,316.00. 


4. The aforementioned contract was negotiated by Davis Dis- 
tributing Co., Inc., 2 El Paso Place, Salinas, California, which 
acted as broker in negotiating the contract. 


5. On April 16, 1976, complainant shipped one truckload of 
strawberries, containing 1,536 trays of strawberries from Ana- 
heim, California, to respondent at Dallas, Texas. This shipment 
arrived at respondent’s warehouse in Dallas, Texas on April 18, 
1976. 


6. On April 20, 1976, a federal inspection was made of the pro- 
duce. The inspection revealed that the produce contained 6 to 19 
percent decay with an average of 6 percent decay and gray mold 
rot in advanced stages. 


7. Upon the inspection of the strawberries, respondent com- 
municated by telephone with the broker, Davis Distributing Co., 
Inc., informing Davis of the contents of the Federal inspection 
report. The broker then transmitted the information to complain- 
ant. Modification of the original contract was agreed to by com- 
plainant. The substance of the modification dictated that com- 
plainant would grant an allowance of 50 cents per box adjusting 
the total contract price to $6,548.00. The broker relayed the price 
terms of the modified contract to respondent and directed respond- 
ent to send all “substantiating documents” to complainant. 


8. Respondent made payment to complainant in the amount of 
$6,548.00 in accordance with the price terms of the modified con- 
tract. 


9. Respondent did not submit a Ryan tape to complainant. 


10. The formal complaint was filed on July 23, 1976, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


It is undisputed that a modification of the original contract was 
agreed to between complainant and respondent. The only issue re- 
quiring resolution in this case is whether the terms of the modified 
contract required respondent to furnish the Ryan tape to com- 
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plainant as a condition to receiving the $.50 allowance per tray 
of strawberries. The broker in the subject transaction was the in- 
termediary through which both parties communicated. Therefore, 
the broker is the key informant to whom we must look for an 
accurate account of the facts. In a letter dated July 2, 1976, (Ex- 
hibit No. 4, Report of Investigation), the broker’s President, Mr. 
Marvin Y. Davis, stated that respondent was not specifically in- 
formed that the $.50 allowance was conditioned on receipt of the 
Ryan tape. This admission on the part of the broker absolves re- 
spondent of responsibility for loss of the Ryan tape. The broker 
later sent out an Adjusted Confirmation of Sale (Complainant’s 
Exhibit No. 5), which contained the notation, “Copy of Ryan 
#153532 chart #206093 to be sent with inspection.” The Adjusted 
Confirmation of Sale could only have been received by respondent 
after the broker first communicated the terms of the modified 
contract to respondent. In any event, the Adjusted Confirmation 
did not expressly condition the adjustment of the contract price 
on receipt, by complainant, of the Ryan tape. Respondent was not 
informed by the broker, at the time negotiations on modification 
of the contract occurred, that the allowance was conditioned upon 
receipt of the Ryan tape. Complainant therefore, has failed to 
establish knowledge on the part of the respondent. Respondent is 
liable for and has paid the contract price less the adjustment of 
$.50 per box or $6,548.00. 


In view of the foregoing, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies of this Order shall be served upon the parties. 


DISMISSAL~PETITION IN BANKRUPTCY 


(No. 17,797) 
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Foop FAIR STORES, INC., t/a FORT FAIRFIELD POTATO Co. v. WAYNE 
County PropucE, INc. PACA Docket No. 2-4496. Without 
prejudice in order issued May 13, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


DISMISSAL~SETTLEMENT BETWEEN PARTIES 


(No. 17,798) 





MARTIN BROTHERS PRODUCE v. FRED A. ROSS POTATO & ONION 
CoMPANY. PACA Docket No. 2-4453. In order issued April 28, 
1977, by Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED~ADMISSION OF LIABILITY 


(No. 17,799) 


HAL MERDLER PRODUCE, INC. v. MOHAWK PRODUCE COMPANY, INC. 
PACA Docket No. 2-4503. Reparation of $3,383.50 with 8 
percent interest from September 1, 1976, awarded complain- 
ant against respondent in order issued May 5, 1977, by Donald 
A. Campbell, Judicial Officer. 


(No. 17,800) 


WILBUR SONNY PARKER v. ROBERT D. ZONA, d/b/a BoB’s FARM TO 
U MARKET. PACA Docket No. 2-4575. Reparation of $1,102.30 
with 8 percent interest from August 1, 1976, awarded com- 
plainant against respondent in order issued May 17, 1977, by 
Donald A, Campbell, Judicial Officer. 
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REPARATION AWARDED~—DEFAULT ORDER 


(No. 17,801) 


D. J. FORRY Co., INc. v. R. A. STRAND Co., INc. PACA Docket No. 
2-4572. Reparation of $8,143.80 with 8 percent interest from 
September 1, 1976, awarded complainant against respondent 
in order issued May 9, 1977, by Donald A Campbell, Judicial 
Officer. 


(No. 17,802) 


Ray & MASCARI, INC. v. DANNY L. WILCHER, t/a DANNY WIL- 
CHER’S PRODUCE and WILCHER’S PRoDUCE. PACA Docket No. 
2-4573. Reparation of $1,343.41 with 8 percent interest from 
September 1, 1976, awarded complainant against respondent 
in order issued May 9, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,803) 


SALINAS MARKETING COOPERATIVE v. UNITED PRODUCE DISTRI- 
BUTORS, INC. PACA Docket No. 2-4570. Reparation of 
$2,730.40 with 8 percent interest from September 1, 1976, 
awarded complainant in order issued May 9, 1977, by Donald 
A. Campbell, Judicial Officer. 


(No. 17,804) 


STADELMAN FRUIT, INC. v. CASTLE PRopuUCTs Co. PACA Docket 
No. 2-4574. Reparation of $21,845.25 with 8 percent interest 
from July 1, 1976, awarded complainant against respondent 
in order issued May 9, 1977, by Donald A. Campbell, Judicial 
Officer. 
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Cite as 36 A.D. 950 


(No. 17,805) 


VANDE BUNTE BRos., INC. v. NATALIE A. PACILEO, d/b/a ERIE 
CoUNTY FARMS OUTDOOR MARKET. PACA Docket No. 2-4571. 
Reparation of $4,547.85 with 8 percent interest from July 1, 
1976, awarded complainant against respondent in order is- 
sued May 9, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 17,806) 


Roy HELDING & Sons v. J. D. C. FARMS Corp. PACA Docket No. 
2-4583. Reparation of $6,658.65 with 8 percent interest from 
November 1, 1976, awarded complainant against respondent 
in order issued May 12, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,807) 


DAVID SCHOEPPE v. J. D. C. FARMS Corp. PACA Docket No. 
2-4584. Reparation of $18,043.34 with 8 percent interest from 
November 1, 1976, awarded complainant against respondent 
in order issued May 12, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,808) 


Vic MAHNS, INC. v. CHARLES R. LANZETTI, d/b/a C. LANZETTI 
PropucE. PACA Docket No. 2-4577. Reparation of $2,771.50 
with 8 percent interest from March 1, 1976, awarded com- 
plainant against respondent in order issued May 12, 1977, by 

Donald A. Campbell, Judicial Officer. 
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(No. 17,809) 


MEYER TOMATOES v. DONATO PRODUCE, INC. PACA Docket No. 
2-4587. Reparation of $2,570.00 with 8 percent interest from 
February 1, 1977, awarded complainant against respondent 
in order issued May 27, 1977, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 17,810) 


PAUL LEVIN, INC. v. TULIN PRODUCE Co. PACA Docket No. 2-4586. 
Reparation of $3,930.20 with 8 percent interest from October 
1, 1976, awarded complainant against respondent in order 
issued May 27, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 17,811) 


SANTANNA BANANA COMPANY, INC. v. ROMAR FARM PRODUCTS, 
Inc. PACA Docket No. 2-4588. Reparation of $1,215.25 with 
8 percent interest from October 1, 1976, awarded complain- 
ant against respondent in order issued May 27, 1977, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,812) 


GRAESER-PEPELIS Co. v. JOSEPH SCANDURRA, INC. PACA Docket 
No. 2-4603. Reparation of $2,100.00 with 8 percent interest 
from December 1, 1976, awarded complainant against re- 
spondent in order issued May 31, 1977, by Donald A. Camp- 
bell, Judicial Officer. 








952 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 36 A.D. 952 


(No. 17,813) 


LET-Us-PAK v. JOSEPH SCANDURRA, INC. PACA Docket No. 
2-4601. Reparation of $5,480.00 with 8 percent interest from 
October 1, 1976, awarded complainant against respondent in 
order issued May 31, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,814) 


THURSTON MARKETING Co. v. JOSEPH SCANDURRA, INC. PACA 
Docket No. 2-4602. Reparation of $10,990.70 with 8 percent 
interest from December 1, 1976, awarded complainant against 
respondent in order issued May 31, 1977, by Donald A. Camp- 
bell, Judicial Of ficer. 
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